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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,073) 


In re SHAMROCK Foops COMPANY. AMA Docket No. M 131-2. De- 
cided April 3, 1970. 


Delegation of authority—State dairy commissioner—Fluid milk products 


Petitioner challenges the market administrator’s classification of petitioner’s 
products, filled milk, as “fluid milk products” based upon a determination 
made by the appropriate health authority, the Arizona State Dairy Com- 
missioner, for purposes of state law. Petitioner claimed, and the Depart- 
ment hearing examiner issued a proposed recommended decision in sup- 
port thereof, that the ordér provisions defining “fluid milk products” 
constitute an illegal delegation of power to a state health authority and 
are not valid. Held: Adoption by reference of the provisions of state 
law or action in a rule or regulation such as the order involved herein 
is not an unconstitutional delegation of power. It is only with respect 
to “mixtures” that determination of the appropriate health authority 
has application and this function is not one belonging to the Secretary 
requiring notice and hearing. 


Willis F. Daniels, of Daniels and Swope, Harrisburg, Pa., and 
Rex E. Lee, of Jennings, Strauss, Sullivan and Trask, Phoenix, Ariz., 
for petitioner. 
Fennemore, Craig von Ammon and Udall, Phoenix, Ariz., for intervenor 
United Dairymen of Arizona. 
John A. Campbell for respondent. 
Jack W. Bain, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


The proceeding was instituted by a petition filed June 24, 1968, 
by Shamrock Foods Company of Phoenix, Arizona, a handler 
under the Central Arizona Milk Order (7 CFR Part 1131) here- 
inafter called Order No. 131. The petition complains of actions by 
the market administrator for the order treating for purposes of 
the order products disposed of by petitioner, principally “filled 
milk”, as Class I. 


An answer to the petition was filed by the Consumer and 
Marketing Service of the Department. An oral hearing upon the 
petition and answer was held in Phoenix, Arizona, before. Hear- 
ing Examiner Jack W. Bain, Office of Hearing Examiners, United 
States Department of Agriculture. Willis F. Daniels of Daniels 
and Swope, Harrisburg, Pennsylvania, and Rex E. Lee of Jen- 
nings, Strauss, Sullivan and Trask, Phoenix, Arizona, appeared 
for petitioner. John A. Campbell, Office of the General Counsel of 
the Department, represented respondent. Kent A. Blake of Fenne- 
more, Craig von Ammon and Udall of Phoenix, Arizona, repre- 
senting United Dairymen of Arizona, appeared for the purpose 
of filing a brief. 


Following the hearing the parties filed briefs as did the inter- 
venor. The hearing examiner filed a report in favor of petitioner. 
Respondent and the intervenor filed exceptions thereto. The hear- 
ing examiner thereafter filed a “Revision of Report’! which also 
recommended a decision in favor of petitioner. Oral argument 
upon exceptions was held before the Judicial Officer in Washing- 
ton, D. C., September 29, 1969. 


The proceeding involves principally the validity of provisions 
of the order (§ 1131.15) defining “fluid milk products” which 
include “. . . or any mixtures in fluid form of milk, skim milk or 
cream, with or without other ingredients, which are designated as 
milk products by the appropriate health authority”. Petitioner 

1. The applicable rules of practice provide for examination by the hearing examiner 


(called “presiding officer” in the rules of practice) of exceptions to his report and for 
revision of his report in the light of the exceptions (7 CFR 900.64). 
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makes several products from fluid skim milk to which is added 
vegetable fat and other ingredients. These products have been 
designated for purposes of State law as milk products by the 
Dairy Commissioner for the State of Arizona and accordingly 
are “fluid milk products” under the order. Petitioner claims, and 
the hearing examiner agrees, that the controverted provisions of 
the definition constitute an illegal delegation of power to the 
Dairy Commissioner and are not valid under the act. The issues 
are discussed in more detail under the heading “Conclusions” 
below. 


FINDINGS OF FACT 


1. Petitioner, Shamrock Foods Company, is a handler subject 
to full regulation under Order No. 131 and operates two plants, 
one in Phoenix, Arizona, and the other in Tucson, Arizona. 


2. Since January 11, 1968, petitioner has manufactured prod- 
ucts containing fluid skim milk, vegetable fat, and emulsifiers 
which petitioner distributes within and without the marketing 
area of Federal Order No. 1381. 


3. The products referred to in Finding of Fact 2 are: 


a. Special M, each 100-gallon batch contains 96 gallons of fluid 
skim milk, plus vegetable fat and emulsifiers. 


b. Chocolate beverage, each 1002-pound batch contains 107 gal- 
lons of fluid skim milk or 924.48 pounds of fluid skim milk (8.64 
Ibs. per gallon), plus cocoa powder and 1% vegetable fat. 


c. White Satin Dressing, which is a combination of fluid skim 
milk, skim milk solids, vegetable fat and emulsifiers. 


4. Special M is packaged in containers similar to milk cartons 
in half-gallon polyethylene and Pure-Pak paper containers and in 
polyethylene gallon containers which are labeled Grade A. Choco- 
late Beverage is packaged in half-gallon Pure-Pak paper con- 
tainers. 


5. Ezra Odle, Arizona State Dairy Commissioner, determined 
that for purposes of A.R.S. § 3-605 the skim milk products 
described in Finding of Fact 3 are milk products. The date or 
dates of such designations in 1968 do not appear from the record. 


6. As the result of the Dairy Commissioner’s designations of 
the products listed in Finding of Fact 3 as milk products under 
State law the products became “fluid milk products” under Order 
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No. 131. Apparently, Special M was principally involved. The 
petitioner was billed by the market administrator for the value 
of the skim milk at Class I, since most of it was used for fluid 
purposes, rather than Class III which petitioner contends is the 
proper classification. The number of months and the amounts of 
money involved do not appear in the record but apparently the 
controversy is a continuing one and there is a large sum of money 
at stake. 


7. The pertinent provisions of Order No. 131 are as follows: 
§ 1131.15. Fluid milk product. 


“Fluid milk product” means the following milk products, 
including such products made by reconstituting or recombin- 
ing concentrated or dehydrated milk constituents with water. 
Milk (including frozen or concentrated milk), cream (sweet 
or sour), skim milk, buttermilk, flavored milk, flavored milk 
drinks, or any mixtures in fluid form of milk, skim milk or 
cream, with or without other ingredients, which are desig- 
nated as milk products by the appropriate health authority. 
This definition shall not include sterilized products packaged 
in hermetically sealed containers, eggnog, yogurt, ice cream 
mix or aerated, plastic or frozen cream. 


§ 1131.40. Skim milk and butterfat to be classified. 


The skim milk and butterfat to be reported for pool plants 
pursuant to § 1131.30 (a) shall be classified each month by 
the market administrator, pursuant to the provisions of 
§§ 1131.41 through 1131.45. 


§ 1131.41. Classes of utilization. 


Subject to the conditions set forth in § 1131.42 through 
§ 1131.45, the classes of utilization shall be as follows: 


(a) Class I milk. Class I milk shall be all skim milk (in- 
cluding reconstituted and concentrated nonfat milk solids) 
and butterfat: 


(1) Disposed of in the form of a fluid milk product 
except: 


(i) Any product fortified with added nonfat milk 
solids shall be Class I in an amount equal only to the weight 


of an equal volume of milk, skim milk, or cream of the same 
butterfat content; and 
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(ii) Any product classified pursuant to para- 
graphs (b) (2) and (c) (3) of the section; or 


(2) Not specifically accounted for as Class II or as 
Class III. 


(b) Class II milk. Class II milk shall be all skim milk and 
butterfat: 


(1) Contained in fluid milk products used to produce 
cottage cheese except as classified pursuant to paragraph 
(c) (3) of this section; and 


(2) Disposed of in fluid milk products in bulk form 
(minimum 5 gallons) to any commercial food processing 
establishment for use in food products prepared for con- 
sumption off the premises. 

(c) Class III milk. Class III milk shall be all skim and 
butterfat: 


(1) Used to produce any product other than a fluid 
milk product or a Class II product; 


(2) Contained in inventories of fluid milk products 
on hand at the end of the month; 


(3) Skim milk disposed of in the form of fluid milk 
products or cottage cheese for livestock feed; 

(4) The weight of skim milk in fluid milk products 
which is expected from Class I milk pursuant to subdivision 
(a) (1) (i) of this section; 

(5) In shrinkage of skim milk and butterfat, respec- 
tively, not to exceed the following... 

(6) In shrinkage of skim milk and butterfat, respec- 
tively, assigned pursuant to § 1131.42 (b) (2); and 


(7) In nonfluid milk products used to produce cot- 
tage cheese. 


8. Petitioner receives its supply of bulk milk from dairy farm- 
ers located in California and from the plant of United Dairymen 
of Arizona (U.D.A.). 


9. The source of milk supply for the UDA plant is from pro- 
ducers in Arizona, Idaho, California, Colorado and Utah. 
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CONCLUSIONS 


First let us consider the matter as to whether the challenged 
order provisions constitute an illegal or unconstitutional delega- 
tion of power by the Secretary. The petitioner contends and the 
hearing examiner agrees that the provisions contravene the 
decision of the United States Supreme Court in Schecter Poultry 
Corporation Vv. United States, 295 U.S. 495, 5387 (1935). 


But, as a general proposition and apart from the provisions of 
our act, we disagree. If the challenged provisions were in our 
act instead of the order, there would not be an invalid delegation 
of legislative power to the Arizona Dairy Commissioner. Adop- 
tion by reference in a federal statute of state law or action 
thereunder is not an unconstitutional delegation of legislative 
power even as to state law enacted after the federal legislation. 
This was settled in United States v. Sharpnack, 355 U.S. 286 
(1958), where the United States Supremie Court held that the As- 
similative Crimes Act of 1948, 18 U.S.C. § 18, was not an un- 
constitutional delegation of federal legislative power in making 
applicable to a federal enclave a subsequently enacted criminal 
law of the state in which the enclave was situated.? And in United 
States v. Howard, 352 U.S. 212 (1957), the Court ruled that 
where a federal statute made it a crime to transport fish from 
a state if such transportation is “contrary to the law of the State” 
and the transportation was contrary to the rules and regulations 


issued by the Florida Game and Fresh Water Commission, the 
transportation was “contrary to the law of the State” and, there- 
fore, a federal violation. 


In Sharpnack, the Court pointed out a number of instances of 
federal legislation adopting state law by reference, such as the 
Federal Tort Claims Act, 28 U.S.C. § 1346 (b), and the Social 
Security Act, 42 U.S.C. § 416 (h) (1). To the list might be added 
others such as provisions of the Federal Seed Act making it a 
violation of that act to ship seeds in violation of state law (7 
U.S.C. § 1571 (a) (5)) and the exemptions in the Sherman Act 
(15 U.S.C. § 1), and the Federal Trade Commission Act (15 
U.S.C. § 45 (a)) for resale price maintenance agreements in 
states where such agreements are legal. 


We think too that, aside from the specific provisions of our act 
discussed below, a legislative rule or regulation such as the order 





2. The dissenters, Justices Black and Douglas, thought the provisions of the law in issue 
ran counter to the decision in the Schecter case. 
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is likewise not violative of the non-delegation doctrine in adopting 
by reference the provisions of state law or action thereunder. 


We come then to petitioner’s contentions that the provisions of 
the order in issue are beyond the authority of the Secretary 
under the act. The gist of petitioner’s argument in this connection 
is that the function of “classifying milk in accordance with the 
form in which or the purpose for which it is used .. .” (section 
8c (5) (A) of the act,® 7 U.S.C. § 608c (5) (A) ) can be performed 
under the statute only by the Secretary of Agriculture and only 
after a hearing (section 8c (3),* 7 U.S.C. § 608 (c) (3)). Peti- 
tioner claims that the provisions in issue call for the “classifying” 
of milk to be done under the order by the Dairy Commissioner, 
and that this illegality is compounded by the fact that the Dairy 
Commissioner is a member of, and a director of, the United 
Dairymen of Arizona, a milk producer cooperative which al- 
legedly stands to gain from determinations of the Commissioner 
that products such as those involved are milk products rather 
than food products. 


The hearing examiner was persuaded by petitioner’s forceful 


argument on this issue and reasoned that petitioner’s products 
involved were Class III regardless of how used, before a deter- 
mination by the Dairy Commissioner and became Class I by 


reason of the determinations, thus raising the price for the skim 
milk in the products. He ruled that such a result could be reached 
under the act only by the Secretary and only after notice and 
hearing. b 

If the controverted provisions are examined closely it is seen 
that what are generally regarded as “fluid milk products” are 
listed in the definition, e.g., milk, cream, flavored milk drinks, 
etc. It is only with respect to “mixtures”, an unusual category, 
that the determination of the appropriate health authority has 
application. This is a limited area intended to cover new products 


appearing in the market. It seems sensible that any such new 





3. “(5) Milk and its products; terms and conditions of orders. 

(A) In the case of milk and its products, orders issued pursuant to this section shall 
contain one or more of the following terms and conditions . . 

(A) Classifying milk in accordance with the form in which or the purpose for which 
it is weed...” 

4. ““(3) Notice and hearing. 

Whenever the Secretary has reason to believe that the issuance of an order will tend 
to effectuate the declared policy ... he shall give due notice of and opportunity for a 
hearing upon a proposed order. 

(4) After such notice and opportunity for hearing the Secretary of Agriculture shall 
issue an order if he finds . . . upon the evidence introduced at such hearing .. .” 
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product should be a fluid milk product if under state law it is a 
milk product. For many years fluid milk marketing orders under 
the act have covered only “market” milk, i.e., milk produced for 
fluid purposes under permits or licenses isswed by appropriate 
local health authorities. It is no violent departure from this pol- 
icy or practice for the order to rely upon the determination of 
an appropriate health authority as to what is a milk product 
especially under a statute which evidences a congressional intent 
of federal cooperation with state authorities (section 10 (i), 7 
U.S.C. § 610 (i)). 


It is seen too that a determination by the Dairy Commissioner 
that a product is a milk product under state law, thereby making 
it a fluid milk product under the order, is not automatically de- 
cisive of its classification under the order. Fluid milk products 
used for cottage cheese, e.g., are Class II and for livestock feed 
Class III. The provisions of the order “classifying milk” are not 
in the definition of fluid milk products. We conclude then that the 
challenged provisions are authorized by the act and are not in 
violation thereof. 


As far as any conflict of interest on the part of the Dairy 
Commissioner is concerned, we think the matter is academic as 
far as this proceeding is concerned. Fluid skim milk is certainly 
a milk product and we cannot see any pandering to self-interest 
in the Dairy Commissioner determining that products which are 
approximately 96% skim milk are milk products. His determina- 
tions must be made under the guide lines of state law and judicial 
review of his determinations is available. A.R.S. § 12-901 et seq. 


We see no problem of lack of jurisdiction under our act because 
of the existence of the Filled Milk Act of 1923 (21 U.S. 61-64) 
prohibiting the sale of filled milk in interstate commerce. Peti- 
tioner’s sources of milk are not confined to the State of Arizona 
and our act covers handling of milk not only in the current of 
interstate commerce but handling which directly burdens or ob- 
structs or affects interstate commerce. 


ORDER 


In view of the foregoing, the relief requested by the petition 
is denied and the petition is dismissed. 
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(No. 13,074) 


In re CARNATION COMPANY. AMA Docket No. M 131-4. Decided 
April 3, 1970. 


Delegation of authority—State dairy commissioner—Fluid milk products 


For the reasons given in In re Shamrock Foods Company, 29 A.D. 359 (1970), 
also decided on April 3, 1970, it is concluded that the challenged order 
provisions are valid. The relief requested by petitioner is denied and 
the petition is dismissed. 


William J. Moore, Los Angeles, Cal., for petitioner. 
Fennemore, Craig von Ammon & Udall, Phoenix, Ariz., for intervenor 
United Dairymen of Arizona. 
John A. Campbell for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). It was instituted by a petition 
filed September 16, 1968, by Carnation Company, of Los Angeles, 
California, a handler under the Central Arizona Milk Order (7 
CFR Part 1131), Order 131. Petitioner complains of charges 
made against it in connection with fluid skim milk disposed of by 
it under the order, for which it was billed and required to pay 
at the Class I price, higher than the Class III price which peti- 
tioner claims should have been charged. On October 11, 1968, the 
Consumer and Marketing Service filed an answer in support of 
the charges complained of. 


An oral hearing was held in Phoenix, Arizona, on March 12, 
1969, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. William J. 
Moore, its Marketing Counsel, of Los Angeles, appeared for peti- 
tioner. Respondent was represented by John A. Campbell, Office 
of the General Counsel, Department of Agriculture. Robert P. 
Robinson, of the law firm of Fennemore, Craig, von Ammon & 
Udall, of Phoenix, representing United Dairymen of Arizona, 
intervened for the purpose of filing a brief. At petitioner’s re- 
quest, the hearing record made the day before in AMA Docket 
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No. M 131-2, In re Shamrock Foods Company, was incorporated 
by reference. Petitioner and respondent each called one witness 
and introduced one exhibit. 


After the hearing, briefs, etc., were filed on April 23, 1969, 
by petitioner, by respondent on May 14, by the intervenor on 
May 19, and a reply by petitioner on May 22, 1969. The hearing 
examiner issued a report favorable to petitioner and after the 
respondent filed exceptions, the hearing examiner issued a “Re- 
vised Report” also favorable to petitioner.! 


FINDINGS OF FACT 


1. Carnation Company, the petitioner, is a Delaware corpora- 
tion whose address is 5045 Wilshire Boulevard, Los Angeles, 
California 90036. Its principal place of business insofar as this 
proceeding is concerned is 4140 North Central Avenue, Phoenix, 
Arizona 85012. It is a handler subject to full regulation under 


Order No. 131, and has been since the Order was established in 
1955. 


2. Beginning in October 1966, petitioner has manufactured and 
marketed, as “Mello”, four fluid products containing, inter alia, 
vegetable fat and fluid skim milk. 


3. Petitioner has been billed by the market administrator of 
the Order for, and has paid for under protest, the skim milk used 
in its Mellos at the Class I price. 


4, Order 131 defines Class I milk to include “all skim milk... 
disposed of in the form of a fluid milk product ...or... not 
specifically accounted for as Class II or as Class III.” (7 CFR 
1131.41 (a)). It also defines “Fluid milk product” to include “any 
mixtures in fluid form of ... skim milk . . . which are designated 
as milk products by the appropriate health authority.” (7 CFR 
1131.15). Class II is defined to include “skim milk .. . in fluid 
milk products...” (7 CFR 1181.41 (b)). Class III is defined to 
include “all skim . . . used to produce any product other than a 
fluid milk product or a Class II product...” (7 CFR 1131.41 
(c)). 


5. Ezra Odle, Dairy Commissioner of the State of Arizona, 
designated petitioner’s Mello products as milk products, because 


1. The applicable rules of practice provide for examination by the hearing examiner 
(called “presiding officer” in the rules of practice) of exceptions to his report and for 
revision of his report in the light of the exceptions (7 CFR 900.64). 
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of which, the market administrator for Order 131 has classified 
and charged them in Class I as designated milk products. 


CONCLUSIONS 


For the reasons given in In re Shamrock Foods Company, 
AMA Docket No. M 131-2, 29 A.D. 359 (1970), decided today, 
we conclude that the challenged order provisions are valid. 


ORDER 


The relief requested by the petition is denied and the petition 
is dismissed. 


(No. 13,075) 


In re ABBOTTS DAIRIES, Division of Fairmont Foods. AMA Docket 
No. M 4-13. Decided April 8, 1970. 


Denial of interim relief 


Where petitioner has not established a case of irreparable injury or one that 
shows a strong likelihood of success on the merits, the application for 
interim relief is denied. 


Petitioner’s request that the Secretary act immediately to establish a 
bracketed Order No. 4 price by suspension or otherwise is a relief for 
which the forum is a rule-making proceeding rather than an adjudicatory 
proceeding. 


Duane, Morris & Heckscher, Philadelphia, Pa., for petitioner. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 20, 1970. Petitioner complains of Order No. 4, as amend- 
ed, regulating the handling of milk in the Delaware Valley market- 
ing area and in particular complains of recent decisions by the 
Secretary (34 F.R. 13601 and 35 F.R. 1017) resulting from 
amendment proceedings involving the order. Petitioner complains 
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of the Secretary’s decision at 34 F.R. 18601 to remove the bracket- 
ing system of pricing Class I milk, and of a subsequent decision 
by the Secretary which “failed to establish bracketed Class I 
prices in Federal Order No. 4.” 


The petition alleges that the action of the Secretary was not 
supported by the record, that consideration of the Delaware Valley 
market in conjunction with the other federal orders at the hear- 
ing violates 8c (11) (A) and 8c (11) (C) of the act and generally 
that the hearing procedures and final order of the Secretary 
violated the rights of petitioner to due process. 


Petitioner filed an application for interim relief with its peti- 
tion pending a ruling upon the petition, and respondent filed an 
answer to the application. 


Petitioner claims it would suffer irreparable injury in the ab- 
sence of interim relief pending a ruling on its petition. Many of 
petitioner’s contentions, particularly those involving consumer 
prices, were answered in previous proceedings involving Order 
No. 4, and for these reasons we do not believe petitioner would 
suffer irreparable injury. See In re Breuninger Dairies and In re 
Baldwin-Frankford Dairies, 26 A.D. 451 (1967). 


Even if we found herein that petitioner had established the 
claimed irreparable injury absent interim relief, we have serious 
doubts whether the application would be granted in view of the 
possibility of adverse effects of a serious nature upon the producer 
and public interests. See, e.g., In re Mills Dairy Products et al., 
19 A.D. 1 (1960) ; In re Association of Ice Cream Manufacturers 
of New York State (Southern Regional Group) and Others, 15 
A.D. 1191 (1956); In re Crescent Creamery Co., 11 A.D. 693 
(1952). Cf. Yakus v. United States, 321 U.S. 414, 440-44 (1944) ; 
Virginian Railway Co. v. System Federation, 300 U.S. 515, 553 
(1937) ; Bay Petroleum Corporation v. Corporation Commission 
of Kansas, 36 F.Supp. 66 (D. Kan. 1950). But, petitioner has not 
made such a showing in our opinion. 


While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see e.g., In re Beatrice Foods 
Co. et al., 18 A.D. 769 (1954) ; In re Babcock Dairy Company et 
al., 8 A.D. 7 (1949)), such a showing is not the sole requirement 
for such relief. To be successful in the application for interim 
relief, petitioner must convince the deciding authority that there 
is a reasonable certainty that it will succeed at the final hearing, 
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that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F.2d 924 (3d Cir. 1937); Atlantic & Gulf West 
Coast v. United States, 90 F.Supp. 554, 555 (S.D. N.Y. 1950); 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F.Supp. 998, 999 (S.D. N.Y. 1936) ; Hall Signal Co. v. General Ry. 
Signal Co., 153 Fed. 907, 908 (2d Cir. 1907). 


We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioner “must suc- 
ceed at final hearing.” Cf. In re Griffin & Brand of McAllen, Inc., 
24 A.D. 239 (1965) ; In re J. W. Joyce et al., 24 A.D. 754 (1965). 


Petitioner requests that the Secretary act immediately to 
establish a bracketed Order No. 4 price by suspension or otherwise 
until such time as petitioner’s petition may be adjudicated. This 
is relief for which the forum is a rule-making proceeding rather 
than an adjudicatory proceeding. 


Accordingly, petitioner’s application for interim relief is denied. 


(No. 13,076) 


In re INTER-STATE MILK PRODUCERS’ COOPERATIVE, INC. AMA 
Docket No. M 16-15. Decided April 8, 1970. 


Denial of interim relief 


Where petitioner has not established a case of irreparable injury or one that 
shows a strong likelihood of success on the merits, the application for 
interim relief is denied. 


Willis F. Daniels, of Daniels and Swope, Harrisburg, Pa., for petitioner. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed March 18, 1970. Petitioner complains of Order No. 16, as 
amended, regulating the handling of milk in the Upper Chesa- 
peake Bay marketing area and in particular subsection 1016.44 (c) 
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of the transfer provisions of the order. Petitioner filed an appli- 
cation for interim relief with its petition pending a ruling upon 
the petition, and respondent filed an answer to the application. 


The provision complained of has been in effect since promulga- 
tion of the order in January 1960 and prescribes a Class I classifi- 
cation for milk in the form of a fluid milk product which is trans- 
ferred or diverted in bulk to a non-pool plant which is located 300 
miles or more from the City Hall in Baltimore, Maryland. Peti- 
tioner, according to its petition, sold milk in 1969 which was ulti- 
mately transferred or diverted to non-pool plants located 300 
miles or more from the Baltimore City Hall. 


In its capacity as a handler under the order, petitioner com- 
plains of the Market Administrator’s reclassification of the milk 
from Class II, as reported, to Class I, upon audit, and the assess- 
ment of obligations resulting from such reclassification. In what 
appears to be its capacity as a cooperative association of pro- 
ducers, petitioner complains that the reclassification will result in 
a reduction of 40¢ to 50¢ per hundredweight for petitioner’s 
member-producers who ship to plants regulated by the order. 


Petitioner claims it would suffer irreparable injury in the ab- 
sence of interim relief pending a ruling on its petition. Where, 
_however, the producer-settlement fund under the order is avail- 
able for refund to petitioner of any payments made if petitioner 
should succeed on the merits there is no irreparable injury. See 
In re Lehigh Valley Cooperative Farmers, 29 A.D. 1 (1970); 
Eugene M. Olsen, d/b/a Olsen Dairy, 20 A.D. 305 (1961). 


Even if we found herein that petitioner had established the 
claimed irreparable injury absent interim relief, we have serious 
doubts whether the application would be granted in view of the 
possibility of adverse effects of a serious nature upon the producer 
and public interests. See e.g., In re Mills Dairy Products et al., 19 
A.D. 1 (1960) ; In re Association of Ice Cream Manufacturers of 
New York State (Southern Regional Group) and Others, 15 A.D. 
1191 (1956) ; In re Crescent Creamery Co., 11 A.D. 698 (1952). 
Cf. Yakus v. United States, 321 U.S. 414, 440-44 (1944) ; Virgin- 
ian Railway Co. v. System Federation, 300 U.S. 515, 553 (1937) ; 
Bay Petroleum Corporation v. Corporation Commission of Kan- 
sas, 36 F.Supp. 66 (D. Kan. 1940). But, petitioner has not made 
such a showing in our opinion. 
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While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see e.g., In re Beatrice Foods 
Co. et al., 18 A.D. 769 (1954) ; In re Babcock Dairy Company et 
al., 8 A.D. 7 (1949) ), such a showing is not the sole requirement 
for such relief. To be successful in the application for interim 
relief, petitioner must convince the deciding authority that there 
is a reasonable certainty that it will succeed at the final hearing, 
that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F.2d 924 (8d Cir. 1937); Atlantic & Gulf West 
Coast v. United States, 90 F.Supp. 554, 555 (S.D. N.Y. 1950); 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F.Supp. 998, 999 (S.D. N.Y. 1936); Hall Signal Co. v. General 
Ry. Signal Co., 153 Fed. 907, 908 (2d Cir. 1907). 


We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioner “must suc- 
ceed at final hearing.” Cf. In re Griffin & Brand of McAllen, Inc., 
24 A.D. 239 (1965) ; In re J. W. Joyce et al., 24 A.D. 754 (1965). 


Accordingly, petitioner’s application for interim relief is denied. 
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Curt Davis et al., d/b/a PELAHATCHIE POULTRY COoM- 
PANY v. UNITED STATES. 5th Cir., March 18, 1970. 
Setting aside Judicial Officer’s ruling (28 A.D. 
406) which ordered appellants to cease and desist 
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a cease and desist order under the cited provisions 
of the act which the court found to be applicable 
SR III ao Pasccce tra acti c eant ccc sketches riers ceed nacthe veers 467 


(No. 13,077) 


In re NUEL E. HILL, d/b/a NUEL HILL LIVESTOCK AUCTION. P&S 
Docket No. 4247. Decided April 2, 1970. 


Shippers’ proceeds—Deficit—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly, failing otherwise to maintain properly his account 
for shippers’ proceeds and issuing untrue or incomplete scale tickets. 


James E. Andrews for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint filed on November 17, 1969, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On March 6, 1970, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the Complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
in the Complaint. 


Respondent has submitted a current reconciliation of his cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance. Complainant has verified such reconciliation 
and has recommended that the cease and desist order consented 
to by respondent be issued, and that respondent not be suspended 
as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Nuel E. Hill, d/b/a Nuel Hill Livestock Auction, here- 
inafter referred to as the respondent, is an individual with his 
principal place of business located at Batesville, Arkansas. 


(b) Respondent is, and at all times material herein was 
engaged in the business of conducting and operating the Nuel Hill 
Livestock Auction stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard. 


(c) Respondent is, and at all times material herein was, 
engaged in the business of selling livestock on a commission basis 
at the stockyard, and buying and selling livestock in commerce 
for his own account. 


(d) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce, and as a dealer to buy and sell live- 
stock in commerce. 


2. Respondent, during the period from June 25, 1969, through 
July 15, 1969, failed to maintain and use properly his custodial 
account for shippers’ proceeds, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of the livestock, in that: 


(a) As of June 25, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $27,427.93, and had, to offset said checks, cash in said 
bank account in the amount of $15,157.61, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$12,270.32 in funds available to pay shippers’ proceeds. 
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(b) As of July 15, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $51,966.60, and had, to offset said checks, cash in said 
bank account in the amount of $36,124.70, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$15,841.90 in funds available to pay shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
his custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock at the stockyard. 


3. Respondent, on June 26, 1969, issued to consignors of live- 
stock, scale tickets which failed to show (a) the name or initials 
of the person who weighed the livestock represented threon; and 
(b) the date of the weighing. Copies of such scale tickets were 
made a part of respondent’s books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


. By reason of the facts set forth in Finding of Fact 3 herein, 

respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a), 221) and sections 201.49 and 
201.78-1 of the regulations (9 CFR 201.49, 201.73-1). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Failing to deposit in his custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


2. Failing to otherwise maintain his custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; and 
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3. Issuing to consignors of livestock, scale tickets which fail 
to contain all information required by the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,078) 


In re Scioto LIVESTOCK SALES COMPANY. P&S Docket No. 4274. 
Decided April 2, 1970. 


Misuse of shippers’ proceeds—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes and failing to maintain its account for shippers’ 
proceeds in conformity with regulations. 


Blaine Fielding for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 23, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on March 10, 1970, in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based upon the allegations 
contained in the complaint. 


Respondent has submitted a current reconciliation of its cus- 
todial account for shippers’ proceeds showing such account to be 
currently in balance. Complainant has verified such reconciliation 
and has recommended that the cease and desist order consented 
to by respondent be issued, and that respondent not be suspended 
as a registrant under the Act. 








380 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 379 


FINDINGS OF FACT 


1. (a) Scioto Livestock Sales Company, hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at South Wall Street, Chillicothe, Ohio. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce on a commission basis. 


2. Respondent, during the period from December 8, 1968 to 
August 28, 1969, used funds received from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, thereby en- 
dangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock, in that: 


(a) Respondent, on or about the dates and in the transac- 
_ tions set forth in paragraph II (a) of the complaint, issued checks 
and debit memos drawn on its custodial account for shippers’ 
proceeds, none of which checks or debit memos were issued for 
the payment of the proceeds from the sale by respondent of con- 
signed livestock or the payment of legal charges against con- 
signments of livestock to respondent. 


(b) As of May 31, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $50,645.81, and had to offset such checks, cash in said 
bank account in the amount of $25,782.61, deposits in transit in 
the amount of $13,139.42, and no current proceeds receivable, re- 
sulting in a deficiency of $11,723.78 in funds available to pay ship- 
pers’ proceeds. 


(c) As of July 31, 1969, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $68,755.42, and had to offset such checks, cash in said 
bank account in the amount of $33,005.83, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$35,749.59 in funds available to pay shippers’ proceeds. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). In- 
asmuch as respondent has consented to the order set forth below 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: (1) using funds received as proceeds from the sale, 
in commerce, of livestock handled on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 
and (2) failing to maintain its custodial account for shippers’ 
proceeds in conformity with section 201.42 of the regulations (9 
CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,079) 


CLEO L. GASCHO v. FRANK JESSEN (FRANK JESSEN ACCOUNT) 
AND EUGENE KOLBE. P&S Docket No. 4105. Decided April 2, 
1970. 


Failure to pay—Check—Closed account—Undisclosed principal—Liability 


Where respondent Kolbe purchased the cattle in his own name and at the 
same time acted as agent for an undisclosed principal, respondent 
Jessen, in the transaction, both respondents Kolbe and Jessen are liable 
to complainant for the full purchase price of the livestock, less the 
amount already paid to complainant by respondent Jessen thereon. 
Of course, payment of the balance due may be made by either respondent 
and will discharge the claim. 


John H. Mitchell, Fort Dodge, Iowa, for complainant. 
Howard D. Hamilton, Fort Dodge, Iowa, for respondent Frank Jessen. 
Respondent Eugene Kolbe pro se. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on May 8, 1968, complainant seeks reparation from the above- 
named respondents in the sum of $4,700.00, which is alleged to be 
the unpaid purchase price of 20 heifers sold by complainant to 
respondent Eugene Kolbe on March 5, 1968. According to the 
complaint, respondent Eugene Kolbe had delivered to complain- 
ant a check drawn on the “Frank Jessen Dairy Account” for such 
cattle, and the proceeds from their sale to Florida buyers went 
into that account, but respondent Frank Jessen closed out the ac- 
count and received the proceeds, so the check was returned un- 
paid. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of this 
Department, and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondents Eugene Kolbe and Frank Jessen on August 30 and 
August 28, 1968, respectively. A copy of the investigative report 
was served upon complainant on August 29, 1968. 


Respondent Eugene Kolbe first filed an objection to jurisdiction 
- of the Department on September 19, 1968, then an answer on 
October 23, 1968, denying the allegations contained in the com- 
plaint and moving for its dismissal without a hearing. 


Respondent Frank Jessen filed an answer on September 16, 
1968, admitting that Eugene Kolbe purchased 20 heifers as alleged 
and that complainant was paid for them by a $4,700.00 check 
drawn by Eugene Kolbe, and denying the remainder of the com- 
plaint. Respondent Frank Jessen then alleges that the Jessen 
Dairy Account was in fact the account of Eugene Kolbe, that any 
purchases made under the account or transactions between the 
parties were transactions between complainant and Eugene Kolbe, 
and that any funds owing the complainant are solely the responsi- 
bility of Eugene Kolbe. Respondent Frank Jessen requested an 
oral hearing. 


By ruling dated April 14, 1969, respondent Eugene Kolbe’s ob- 
jection to jurisdiction of the Department was overruled and this 
respondent’s motion to dismiss was denied. 
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An oral hearing was held at Fort Dodge, Iowa, on June 11, 
1969. George R. Springborg, Office of the General Counsel of this 
Department, served as presiding officer. Complainant was repre- 
sented at the hearing by counsel, John H. Mitchell, Fort Dodge, 
Iowa. Respondent Eugene Kolbe appeared on his own behalf. 
Respondent Frank Jessen was represented at the hearing by 
counsel, Howard D. Hamilton, Fort Dodge, Iowa. Three witnesses 
testified. Complainant filed proposed findings of fact, conclusions, 
and supporting brief. 


FINDINGS OF FACT 


1. Complainant, Cleo L. Gascho, is an individual whose address 
is Route 1, Badger, Iowa. At all times material herein, complain- 
ant was engaged in the business of farming and raising livestock. 


2. Respondent Eugene Kolbe, whose full name is Eugene L. 
Kolbe, hereinafter called “Kolbe”, an individual whose address 
is Route 4, Fort Dodge, Iowa, was at all times material herein 
engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account. 


3. Respondent Frank Jessen, hereinafter called “Jessen”, is an 
individual whose present address is Badger, Iowa. At all times 
material herein Jessen’s address was Fort Dodge, Iowa, and he 
was president and a majority stockholder of Fort Dodge Livestock 
Auctions, Inc., an Iowa corporation, Fort Dodge, Iowa, hereinafter 
called “Fort Dodge”, then engaged in the business of dealer and 
market agency, registered under the Act with the Secretary of 
Agriculture to buy and sell livestock in commerce for its own ac- 
count and to sell livestock in commerce on a commission basis at 
Fort Dodge Livestock Auctions, Inc., Fort Dodge, Iowa, a posted 
stockyard subject to the provisions of the Act. 


4, In August of 1967, in order to increase Fort Dodge’s dairy 
cattle auction sales, Jessen, with a deposit of $2,000.00 of his 
personal funds, opened a special “Frank Jessen Dairy Account” 
at the Union Trust and Savings Bank, Fort Dodge, Iowa, where 
Fort Dodge also maintained its regular auction account. This 
special account was established to enable Kolbe and occasionally 
Jessen to purchase livestock, mostly dairy cattle, principally for 
resale through Fort Dodge’s dairy cattle sales. No definite ar- 
rangement for sharing possible profits or losses was made between 
Kolbe and Jessen; Kolbe made no agreement to repay the $2,000.00 
or interest thereon, and no arrangement was made for either 
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Kolbe or Jessen to receive any compensation other than the regu- 
lar earnings and income each already was receiving from Fort 
Dodge. Initially it was agreed that checks drawn on the “Frank 
Jessen Dairy Account” for cattle purchases would be signed by 
Jessen and initialed by Kolbe. However, by February of 1968 
Kolbe alone would sign “Frank Jessen by E.L.K.” in issuing 
checks drawn on the “Frank Jessen Dairy Account” in payment 
for the dairy cattle purchased in his own name, most of which 
were then shipped to and resold through Fort Dodge by Kolbe as 
owner. Kolbe would then receive the sale proceeds from Fort 
Dodge in his name and deposit them in the “Frank Jessen Dairy 
Account”. 


5. On March 5, 1968, Kolbe purchased in his own name from 
complainant Cleo L. Gascho at complainant’s farm near Badger, 
Iowa, 20 heifers at $235.00 per head, or a total of $4,700.00, for 
resale to buyers representing Greenfield Farms, Winter Haven, 
Florida, and E. S. Dillon, Baldwin City, Kansas. Kolbe had these 
cattle trucked to Fort Dodge’s Barn for testing and shipment to 
Florida and Kansas, and on their arrival at Fort Dodge issued 
and delivered to complainant a check drawn on the “Frank Jes- 
sen Dairy Account” in the amount of $4,700.00, signed “Frank 
Jessen by E.L.K.” 


6. Iowa Department of Agriculture official interstate health 
_certificates covering at least 16 of the 20 heifers were issued in 
Kolbe’s name as owner or consignor on March 5, 1968, and at 
least 6 head were shipped to Greenfield Farms, Winter Haven, 
Florida, and at least 10 head to E. S. Dillon, Baldwin City, Kansas. 


7. Kolbe received a check dated March 4, 1968, issued by Dillon 
Cattle Co., Baldwin City, Kansas, to him as payee in the amount 
of $36,280.00 for all or substantially all of these cattle, and en- 
dorsed and delivered it to Jessen for deposit in the “Frank Jessen 
Dairy Account’. Jessen, after inserting his own name in such 
check as an additional payee and endorsing it, deposited only 
$12,000.00 in the account, appropriated the balance to his own use, 
and arranged with the Union Trust and Savings Bank to have 
Kolbe’s signature authorization removed from the account. 


8. Upon being deposited by complainant, the $4,700.00 check 
received from Kolbe was returned unpaid, the reasons stated by 
the Union Trust and Savings Bank and by the First National 
Bank, Fort Dodge, Iowa, being, respectively, “Signature Not Au- 
thorized” and “Insufficient Funds”. 
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9. On or about May 15, 1968, complainant received from Jessen 
a cashier’s check in the amount of $1,672.10 as a partial payment 
for these cattle, reducing the unpaid purchase price to $3,027.90. 


10. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Failure to pay in connection with the purchase of livestock in 
commerce constitutes an unjust practice violation of the Act on 
the basis of which reparation may be awarded. Billings Live 
Stock Commission Company, Inc. v. Howell, 22 A.D. 793 (1963) ; 
Coltharp’s Livestock Market v. Mesecke, 28 A.D. 696 (1969). 


The record is clear that respondent Kolbe purchased the 20 
head of heifers from complainant in his own name and took de- 
livery of them, but that he failed to pay their agreed purchase 
price. Without more, this would fix Kolbe’s liability. However, 
Kolbe’s position seems to be that he was acting only as agent for 
Jessen in this transaction, hence only Jessen is liable. There is no 
question but that if in fact Kolbe was the agent for Jessen, a dis- 
closed principal, Kolbe would not be personally liable absent an 
agreement otherwise or reliance by the seller upon the credit of 
the agent. See Coltharp’s Livestock Market v. Mesecke, supra; 
Pearl City Sale Barn v. Groth et al., 23 A.D. 315 (1964). 


The evidence does not support Kolbe in this position. While 
purported payment for the 20 heifers was made in the form of a 
check Kolbe drew on the “Frank Jessen Dairy Account’, com- 
plainant unequivocally testified that he made the sale to Kolbe, 
and Kolbe not only made the purchase, but took delivery, obtained 
health certificates, and even accepted payment from the buyers 
in his own name. If Kolbe was acting only as agent for Jessen, he 
was acting as agent for an undisclosed principal, and the law is 
well settled that in such case the agent also can be held liable. 
Schnell Livestock v. Martin Livestock, 22 A.D. 388 (1963) ; Wood- 
ward Livestock Auction Market v. Romay, 28 A.D. 701 (1969). 


As to the liability of respondent Jessen, while he in turn sought 
to establish that Kolbe was acting only on his own behalf and that 
he, Jessen, in fact had no connection with this transaction, it 
must be noted that Jessen had created the “Frank Jessen Dairy 
Account” containing his name and authorized and permitted 
Kolbe to use it in purchasing and selling cattle; that he did this 
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to increase his own anticipated income from dairy cattle sales 
through Fort Dodge; that he dealt with the account from time 
to time as his own; that although he finally withdrew from Kolbe 
authority to draw on the account, he took more than half of the 
proceeds from the resale of complainant’s cattle for his own use; 
and that later he even paid to complainant part of the purchase 
price of the 20 heifers. We conclude from all of the foregoing that 
Jessen was in fact an undisclosed principal as to this transaction. 
As such he clearly is liable to complainant for acts constituting an 
unjust practice in violation of the Act, and complainant is entitled 
to reparation from him as well as from respondent Kolbe. Of 
course, satisfaction of the full amount of this claim from either 
respondent will discharge the claim. 


ORDER 


Within 30 days from the date of this order, respondents Kolbe 
and Jessen shall, jointly and severally, pay to complainant as rep- 
aration the sum of $3,027.90, with interest thereon at the rate of 
six percent (6%) per annum from April 1, 1968, until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,080) 


RusH COUNTY SALE COMPANY v. MALY LIVESTOCK COMMISSION 
Co., INC. AND GLEN WENZL, d/b/a WENZL CATTLE COMPANY. 
P&S Docket No. 4048. Decided April 2, 1970. 


Failure to pay—Customer’s draft—Refusal to honor— 
Proceeds of sale—Liability 


Where respondent Wenzl purchased the cattle in his name and prepared a 
customer’s draft drawn on respondent Maly in purported payment there- 
for, which draft was dishonored by Maly, and complainant relinquished 
the cattle to Wenzl in reliance upon Maly, a market agency, to pay 
for them and where Maly knew the cattle had not been paid for when 
it retained the proceeds of sale of said cattle to satisfy Wenzl’s debt to 
it, respondents Wenzl and Maly are jointly and severally liable to com- 
plainant for the full purchase price of the cattle. 
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Counterclaim—Dismissal 


Where the counterclaim of respondent Maly fails to prove its allegations 
because of insufficient evidence, the counterclaim is dismissed. 


Malcolm E. Thompson, Russell, Kansas, for complainant. 
Malcolm D. Young, Omaha, Nebraska, for respondent Maly Livestock 
Commission Company. 
Robert F’. Glassman, Hays, Kansas, for respondent Glen Wenz]. 
Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.), instituted 
by a complaint filed on February 5, 1968, seeking reparation in 
the sum of $7,954.34, which is alleged to be the unpaid purchase 
price of 55 cattle and one hog purchased by the respondent Glen 
Wenzl, from the complainant at auction sales at La Crosse, Kan- 
sas, on November 3, 1967, which livestock were purportedly paid 
for by a customer’s draft drawn on Maly Livestock Commission 
Co., Inc., Omaha, Nebraska, hereinafter referred to as “Maly”. 
It is further alleged that the draft was not honored by Maly, al- 
though such drafts had been honored on a weekly basis; that 50 
cattle and one hog were sent to Omaha, Nebraska and that 5 head 
of cattle were sold by the complainant and credited on the account. 


A copy of the Complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of this 
Department, and filed in this proceeding pursuant to § 202.40 of 
the Rules of Practice (9 CFR 202.40), were served on both of the 
respondents on June 24, 1968. A copy of the investigative report 
was also served on the complainant. 


Respondent Glen Wenz! filed an Answer on June 27, 1968, deny- 
ing all complaints and charges and requesting an oral hearing. 
Respondent Maly was granted an extension of time and filed an 
Answer and Counterclaim on August 14, 1968, denying all of the 
allegations of the Complaint; alleging, inter alia, that Maly had 
no liability with regard to the customer’s draft; that the com- 
plainant and Glen Wenzl conspired and contrived to violate the 
Act by transactions which were discriminatory, unjust, unreason- 
able, unfair and injurious to the livestock market; that complain- 
ant was negligent and careless in its business dealings with Glen 
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Wenzl; that the acts complained of were not within the jurisdic- 
tion of the Act and there had been improper joinder of parties; 
and that Maly had no knowledge or notice of any defect with re- 
gard to the transaction and no notice of the relationships between 
Glen Wenzl and the complainant. The Counterclaim of respondent 
Maly alleged that complainant was well acquainted with the busi- 
ness practices and reputation of Glen Wenzl; that Glen Wenzl 
was financially irresponsible under the Act and that complainant 
knew or should have known this; that Glen Wenzl’s financial ir- 
responsibility was a violation of the Act; that complainant’s doing 
business with Glen Wenzl was with full knowledge of said viola- 
tions and constituted another violation of the Act; that complain- 
ant and Glen Wenz! cooperated, contrived and conspired in the 
violation of the Act; that their misconduct should bar any re- 
covery and that complainant and Glen Wenz] should be liable for 
reparations for damages to Maly, including attorneys’ fees and 
costs. 


Respondent Maly requested an oral hearing. No replies were 
filed in answer to the Counterclaim of respondent Maly. 


The respondent Maly’s request for depositions was denied. Re- 
spondent Maly’s Motion to Dismsis was overruled. A short post- 
ponement of the oral hearing was granted to respondent Maly 

and on March 18, 1969, the oral hearing commenced at Hays, 
' Kansas. At the request of respondent Maly, subpoenas and sub- 
poenas duces tecum were issued to various witnesses, including 
officers of the complainant and respondent Glen Wenz. 


Michael T. Murphy, of the Office of the General Counsel, United 
States Department of Agriculture, served as Presiding Officer. 
Complainant was represented at the hearing by Malcolm E. 
Thompson, Attorney, Russell, Kansas. Respondent Glen Wenz] 
was represented by Robert F. Glassman, Attorney, Hays, Kansas. 
Maly Livestock Commission Company, Inc. was represented by 
Malcolm D. Young, Attorney, Omaha, Nebraska. Four witnesses 
testified and many exhibits were admitted into evidence. 


FINDINGS OF FACT 


1. Complainant, Rush County Sale Company, La Crosse, Kan- 
sas, was at all times material herein engaged in the business of a 
market agency, registered under the Act to sell livestock on a 
commission basis at the Rush County Sale Company, La Crosse, 
Kansas, a posted stockyard under the Act. 
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2. Respondent Maly Livestock Commission Company, Inc., a 
corporation, Omaha, Nebraska, was at all times material herein 
engaged in the business of a market agency, so registered under 
the Act to buy and sell livestock on a commission basis at the 
Union Stockyards, Omaha, Nebraska, a posted stockyard under 
the Act. 


3. Respondent Glen Wenzl was at all times material herein 
engaged in the business of a dealer and occasional order buyer 
for respondent Maly Livestock Commission Company, Inc. This 
respondent is registered under the Act as a dealer and market 
agency buying on a commission basis. 


4. On or about November 3, 1967, Glen Wenz] appeared at the 
complainant’s weekly auction sale and purchased 116 cattle and 
one hog, which included the 55 head of cattle and one hog identified 
in the Complaint. 


5. Sixty-one head of these cattle were purchased on order and 
paid for upon delivery. The remaining 55 head of cattle and one 
hog were purportedly paid for with a customer’s draft drawn on 
Maly, in the amount of $8,510.66, and drafted by Glen Wenzl 
which draft was forwarded through regular banking channels for 
presentment to Maly Livestock Commission Company, Inc. On or 
about November 8, 1967, payment on the customer’s draft was 
refused. 


6. Fifty head of the cattle in issue and the one hog paid for 
with this customer’s draft were shipped to Maly and resold by 
Maly. The sale proceeds of the livestock were retained by Maly 
to satisfy an earlier indebtedness of Glen Wenzl. The remaining 
5 head of cattle were sold by complainant (rather than to con- 
tinue feeding them), and the sale proceeds of $556.32, were de- 
ducted from the amount due on the purchase. 


7. For a period of several years prior to the transaction in 
question, Glen Wenzl and Maly had established a course of deal- 
ing whereby Glen Wenzl shipped livestock to Maly. During the 
year of 1967, Glen Wenz] frequently paid for cattle by preparing 
customer’s drafts drawn on Maly. It was known by the complain- 
ant and others in the livestock business that Glen Wenzl, d/b/a 
Wenzl Cattle Company, was not financially responsible, but that 
he shipped annually 10,000 to 15,000 head of livestock to Maly, 
who would honor the drafts. Respondent Maly encouraged this 
reliance upon the customer’s drafts in order to handle the volume 
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of cattle being shipped by Glen Wenzl and a representative of 
Maly appeared several times with Glen Wenz] at the complainant’s 
auction sales when such customer’s drafts on Maly were used. 


8. Glen Wenzl’s account with Maly indicates cash deficit 
balances during most of 1967, frequently exceeding $25,000. No 
accounting of the cash balance, combined with the stock inventory, 
was furnished Glen Wenzl by Maly. At irregular intervals, Maly 
would send large sums of money to Glen Wenzl’s personal account 
at the Plainville Bank, Plainville, Kansas, or other places desig- 
nated by Glen Wenzl. 


9. As a result of the refusal of Maly Livestock Commission 
Company, Inc. to honor Glen Wenzl’s draft of November 3, 1967, 
the complainant has sustained a loss of $7,954.34. 


10. Complaint was filed within ninety days after the accrual of 
the cause of action alleged in the Complaint. 


CONCLUSIONS 


We will first consider the charges in the Counterclaim against 
the complainant, Rush County Sale Company. No evidence was 
introduced at the oral hearing which would substantiate that there 
was any unusual cooperation or a conspiracy between Glen Wenz], 
one of the respondents, and the complainant. Therefore, the 
Counterclaim fails by reason of insufficient evidence. The burden 
of proving the allegations of the Counterclaim was on Maly. 
Villines v. Moberg, 24 A.D. 64 (1965) ; Wiseman v. Bruce-Jones, 
et al., 24 A.D. 113 (1965). 


Complainant filed a timely Complaint and failure to pay for 
livestock purchased at an auction sale constitutes an unjust 
practice in violation of the Act, for which reparations may be 
awarded. Russell v. Mitchell, 25 A.D. 519 (1966) ; Missoula Live- 
stock v. Nordtome, 23 A.D. 1204 (1964). 


With regard to the respondent Glen Wenzl, there was no denial 
that he purchased in his name the cattle in question and prepared 
the customer’s draft after the sale. The evidence is that he pur- 
chased the livestock for his own account and not as agent for re- 
spondent Maly. Although Maly may have promised either Wenz] 
or complainant to pay for livestock purchases by Wenz], this does 
not excuse Wenzl’s primary liability for the livestock he pur- 
chased for his own account and he is liable to complainant for the 
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full purchase price. See Russell v. Mitchell, supra, and Groseclose 
v. Jackson et al., 26 A.D. 1167, 1174 (1967). 


Maly’s liability is next in issue. There is ample evidence in the 
record to establish that Maly had a working arrangement with 
Wenz] to pay for the latter’s livestock purchases, to be reimbursed 
from the proceeds of resale. This type of arrangement is not un- 
usual in the livestock industry. See Groseclose v. Jackson, supra 
at p. 1174. The evidence established that Glen Wenzl was allowed 
to draw customer’s drafts on the Maly Livestock Commission 
Company, Inc. over an extended period of time involving sub- 
stantial numbers of livestock. The evidence establishes that Glen 
Wenzl’s reputation in the area where he was dealing would not 
have allowed him to purchase and ship such quantities of livestock 
without Maly’s assistance. Maly understood this and encouraged 
Glen Wenz] to use the good credit and business reputation of Maly 
Livestock Commission Company, Inc. During this same period of 
several years, Maly was extending credit to Glen Wenzl, in order 
to keep him active in the business of purchasing and shipping 
cattle. At the oral hearing, Maly elected to bring and introduce 
the account of sales records of Glen Wenzl showing his cash posi- 
tion for 1967, but elected not to introduce evidence of Glen Wenzl’s 
daily livestock inventory during 1967. On November 2, 1967, five 
customer’s drafts prepared by Glen Wenz] at three different loca- 
tions and totaling $113,169.64 were honored by Maly, leaving 
Wenzl’s cash position $83,410.32 short at the end of the day. 
Norman Nieman of Maly indicated that he and Glen Wenz] com- 
municated constantly by telephone, but that he did not talk to 
Glen Wenz] on this date. 


In the transaction involved in this case, the complainant, in 
accepting the customer’s draft from Glen Wenzl, was not relying 
upon Glen Wenzl’s financial responsibility, but instead, was re- 
lying upon Maly Livestock Commission Company, Inc. Complain- 
ant so relied because of the previous acts and representations 
made by Maly Livestock Commission Company, Inc. over an ex- 
tended period of time. Norman Nieman, of Maly, attended several 
of complainant’s auction sales with Glen Wenzl when Wenzl 
drafted on Maly. 


Because of the complainant’s reliance upon Maly, complainant 
has acted to its detriment. Since complainant relinquished the 
livestock in reliance upon the fact that Maly was to pay for the 
livestock, a failure to so pay is clearly unjust and unreasonable. 
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Groseclose V. Jackson, supra, Hoffman Vv. Ziegweid and Stockland 
Union Stockyards, 28 A.D. 1816 (1969). P. & S. Docket No. 4080, 
decided October 23, 1969. Moreover Maly knew that the livestock 
had not been paid for when it retained the proceeds of resale to 
satisfy Wenzl’s debt to it. See Stockton Livestock v. Kuhlman, 25 
A.D. 504, 508 (1966). 


In reviewing the total evidence in the case, there is some indi- 
cation that Glen Wenzl may have been a partner with Maly Live- 
stock Commission Company, Inc. in the purchase and shipment 
of livestock to Omaha, Nebraska. However, such a conclusion is 
not necessary for this opinion. Maly is liable under its arrange- 
ment with Wenzl to pay for the latter’s livestock purchases, as 
indicated above. There is no merit to Maly’s argument in its 
brief that certain cases preclude recovery in the instant proceed- 
ing. The Adams case cited by this respondent (Adams v. Gleeson, 
300 F.2d 555) (10th Cir. 1962), involved a bona fide purchaser 
(unlike Maly) who did not have the working arrangement with 
the dealer (as did Maly) — nor was the livestock paid for by a 
draft drawn on the market agency but by a check issued by the 
dealer. 


Respondent Maly also claims in its brief that the Secretary has 
no jurisdiction over a claim arising out of a failure to pay. It has 
long been held that a failure to pay in connection with a purchase 
of livestock in commerce constitutes an unjust practice in viola- 
tion of the Act unless the failure is justified. See Branscome v. 
Schoneweis, 361 F.2d 717 (7th Cir.) ; Bottorff v. Ault, 374 F.2d 
832 (7th Cir. 1967) ; Rummonds Bros. Ranches v. Wentz Bros., 
27 A.D. 1491 (1968), holding that a claim of lack of jurisdiction 
over “private contractual disputes” is without merit. See also 
Section 201.43(b) of the regulations (9 CFR 201.43(b)). A repa- 
ration proceeding is concurrent and in addition to state civil 
remedies. Riley v. Billy Bode, 24 A.D. 160 (1965). 


Lastly, respondent Maly Livestock Commission Company, Inc. 
denied that the 50 head of cattle received by them were the 50 
head of cattle purchased through the complainant’s auction sale, 
but the weight of the evidence in the record would indicate that 
they were the same livestock. 


On the basis of the foregoing, we conclude that under the Act, 
the respondents are jointly and severally liable for inducing the 
complainant to relinquish possession of the livestock on the ex- 
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pectation of payment from a market agency. Bales Continental 
Com. v. Ted Perrion, 28 A.D. 127 (1969) ; Groseclose v. Jackson, 
et al., supra, see also Hammond Vv. Allen, et al., 26 A.D. 348 
(1967). 


ORDER 


Within thirty days from the date hereof, respondents Glen 
Wenz] and Maly Livestock Commission Company, Inc. shall joint- 
ly and severally pay complainant as reparation, the sum of 
$7,954.34, with interest thereon at the rate of 6% from December 
1, 1967, until paid. Copies hereof shall be served upon the parties. 


(No. 13,081) 


PLAINVILLE LIVESTOCK COMMISSION COMPANY, INC. Vv. MALY 
LIVESTOCK COMMISSION Co., INC., AND GLEN WENZL, d/b/a 
WENZL CATTLE COMPANY. P&S Docket No. 4044. Decided 
April 3, 1970. 


Failure to pay—Customer’s draft—Refusal to honor 
—Proceeds of sale—Liability 


Where respondent Wenzl purchased the livestock in his name and prepared 
a customer’s draft drawn on respondent Maly in purported payment 
therefor, which draft was dishonored by Maly, and complainant relin- 
quished the cattle to Wenzl in reliance upon Maly, a market agency, to 
pay for them, and where Maly knew the cattle had not been paid for 
when it retained the proceeds of sale of said livestock to satisfy Wenzl’s 
debt to it, respondents Wenzl and Maly are jointly and severally liable 
to complainant for the full purchase price of the livestock involved. 


Counterclaim—Dismissal 


Where the counterclaim of respondent Maly fails to prove its allegations 
because of insufficient evidence, the counterclaim is dismissed. 


Thomas C. Boone, Hays, Kansas, for complainant. 
Robert F. Glassman, Hays, Kansas, for respondent Glen Wenzl. 
Malcolm D. Young, Omaha, Nebraska, for respondent Maly Livestock 
Company, Inc. 
Michael T. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on December 6, 1967, seeking reparation from 
the above-named respondents in the amount of $5,771.01, which 
is alleged to be the unpaid purchase price of 41 head of cattle 
purchased by the respondent Glen Wenzl, Stockton, Kansas, from 
the auction sales of the complainant, at Plainville, Kansas, on 
November 4, 1967. The complaint further alleges that purported 
payment for the livestock was made with a customer’s draft 
drawn on respondent Maly Livestock Commission Company, Inc., 
Omaha, Nebraska, hereinafter referred to as “Maly” which draft 
was not honored by Maly, although numerous previous drafts had 
been honored; and the 41 head of cattle were sent to Omaha, 
Nebraska, and sold by Maly, resulting in Maly’s unjust enrich- 
ment, constituting an unfair practice under the Act. 


A copy of the Complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served on both the 
respondents on June 24, 1968. A copy of the investigative report 
was also served on the complainant. On July 1, 1968, respondent 
Glen Wenz] filed an Answer to the above Complaint, denying all 
complaints and charges, and requesting an oral hearing. 


Respondent Maly was granted an extension of time and filed 
an Answer and Counterclaim on August 14, 1968. The Answer 
denied all of the allegations of the Complaint; alleging, inter alia, 
that Maly had no liability with regard to the customer’s draft; 
that Maly had committed no act which constituted an unfair 
practice under the Act; that the acts complained of were not 
within the jurisdiction of the Act, and there had been improper 
joinder of parties and further alleging estoppel against the com- 
plainant because of the conduct and dealings of the complainant 
with Glen Wenzl. 


The Counterclaim of respondent Maly alleged that complainant 
was well acquainted with the business practices and reputation 
of Glen Wenzl; that Glen Wenzl was financially irresponsible 
under the Act and that complainant knew, or should have known 
this; that Glen Wenz]’s financial irresponsibility was a violation 
of the Act; that complainant’s doing business with Glen Wenz, 
with full knowledge of said violations, also constituted a violation 
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of the Act; that complainant and Glen Wenzl cooperated, con- 
trived and conspired in the violation of the Act; and that com- 
plainant and Glen Wenzl should be liable for reparations for 
damages to Maly, including attorney’s fees and costs. 


Respondent Maly requested an oral hearing. Complainant filed 
a reply to the Counterclaim, denying each and every allegation 
and alleged that Glen Wenzl was duly licensed under the Act. 


A request by respondent Maly for depositions and its Motion 
to Dismiss were denied. A short postponement of the oral hearing 
was granted to respondent Maly, and on March 14, 1969, the oral 
hearing commenced at Hays, Kansas. At the request of respon- 
dent Maly, subpoenas and subpoenas duces tecum were issued to 
various witnesses, including officers of the complainant, and the 
respondent Glen Wenz]. 


The testimony of Mr. Norman Nieman, Glen Wenzl, and cer- 
tain Exhibits in the record of the oral hearing in P. & S. Docket 
No. 4048, were incorporated into this hearing. Seven witnesses 
testified and many exhibits were admitted into evidence. 


Michael T. Murphy of the Office of the General Counsel, U. S. 
Department of Agriculture, served as Presiding Officer. Com- 
plainant was represented at the hearing by Thomas C. Boone, 
attorney, Hays, Kansas. Respondent Glen Wenzl was represented 
by Robert F. Glassman, attorney, Hays, Kansas. Maly Livestock 
Commission Company, Inc., was represented by Malcolm D. 
Young, attorney, Omaha, Nebraska. 


FINDINGS OF FACT 


1. Complainant, Plainville Livestock Commission Company, 
Inc., Plainville, Kansas, was at all times material herein engaged 
in the business of a market agency registered with the Secretary 
to sell livestock on a commission basis at the Plainville Livestock 
Commission Company, Plainville, Kansas, a posted stockyard 
under the Act. 


2. Respondent Maly Livestock Commission Company, Inc., 
Omaha, Nebraska, a corporation, was at all times material herein 
engaged in the business of a market agency registered with the 
Secretary to buy and sell livestock on a commission basis at the 
Union Stockyards, Omaha, Nebraska, a posted stockyard under 
the Act. 
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3. Respondent Glen Wenzl, Stockton, Kansas, was at all times 
material herein engaged in the business of a dealer and occasional 
order buyer for respondent Maly Livestock Commission Company, 
Inc. This respondent is registered with the Secretary as a dealer 
and market agency buying on a commission basis. 


4, On or about November 4, 1967, Glen Wenzl appeared at the 
complainant’s weekly auction sale at its stockyard in Kansas and 
purchased 44 head of cattle and one hog. In purported payment 
of this livestock, Glen Wenz] prepared a customer’s draft drawn 
on Maly, in the amount of $5,771.01, to cover 41 head of cattle 
and one hog. The remaining three head of cattle were shipped 
separately. The said customer’s draft was received by complain- 
ant and forwarded through regular banking channels for pre- 
sentment to Maly Livestock Commission Company, Inc. On or 
about November 6, 1967, payment on the customer’s draft was 
refused. 


5. The 41 head of cattle and one hog, for which the customer’s 
draft was drawn, were shipped to and received by Maly. The 
livestock was subsequently sold by Maly and the sale proceeds 
used to satisfy an earlier indebtedness of Glen Wenz]. 


6. For a period of several years prior to the transaction in 
question, Glen Wenzl and Maly had established a course of deal- 
ings whereby Glen Wenz] shipped livestock to Maly, paying for 
them with customer’s drafts on Maly. During the year of 1967, 
Glen Wenzl frequently paid for cattle by preparing customer’s 
drafts drawn on Maly. It was known by the complainant and 
others in the livestock business that Glen Wenzl, d b/a Wenzl 
Cattle Company, was not financially responsible, but that he 
shipped annually 10,000 and 15,000 head of cattle to Maly, who 
would honor the drafts. Respondent Maly encouraged this reli- 
ance upon the customer’s drafts in order to handle the volume of 
cattle being shipped by Glen Wenz], and a representative of Maly 
indicated to an official of the complainant, that Maly would honor 
customer’s drafts drawn by Glen Wenzl. 


7. Glen Wenzl’s account with Maly indicates cash deficit bal- 
ances during most of 1967 frequently exceeded $25,000. No ac- 
counting of the cash position, combined with the stock inventory, 
was furnished to Glen Wenzl by Maly. At irregular intervals, 
Maly would deposit large sums of money to Glen Wenz]l’s account 
at the Plainville Bank, Plainville, Kansas, or other places desig- 
nated by Glen Wenzl. Occasionally, the officers of Maly would 
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obtain personal loans from their bank in order to obtain the cash 
sent to Glen Wenz. 


8. As a result of the refusal of Maly to honor Glen Wenzl’s 
customer’s draft of November 4, 1967, the complainant has sus- 
tained a loss of $5,771.01. 


9. The Complaint was filed within ninety days after the 
accrual of the cause of action alleged in the Complaint. 


CONCLUSIONS 


We will first consider the charges in the Counterclaim against 
the complainant, Plainville Livestock Commission Company, Inc. 
No evidence was introduced at the oral hearing which would 
substantiate that there was any unusual cooperation or a con- 
spiracy between Glen Wenzl, one of the respondents, and the 
complainant. 


Therefore, the Counterclaim fails by reason of insufficient evi- 
dence. The burden of proving the allegations of the Counterclaim 
was on Maly. Villines v. Moberg, 24 A.D. 64 (1965) ; Wiseman v. 
Bruce-Jones, et al., 24 A.D. 113 (1965). 


Complainant filed a timely Complaint and failure to pay for 
livestock purchased at an auction sale constitutes an unjust prac- 
tice in violation of the Act. Missoula Livestock v. Nordtome, 23 
A.D. 1204 (1964). 


With regard to the respondent Glen Wenzl, there was no denial 
that he purchased the cattle in his name and prepared the cus- 
tomer’s draft after the sale. The evidence is that he purchased 
the livestock for his own account and not as agent for respondent 
Maly. Although Maly may have promised either Wenzl or com- 
plainant to pay for livestock purchases by Wenz], this does not 
excuse Wenzl’s primary liability for the livestock he purchased 
for his own account and he is liable to complainant for the full 
purchase price. See Russell v. Mitchell, 25 A.D. 519 (1966) ; and 
Groseclose v. Jackson et al., 27 A.D. 1167, 1174 (1967). 


Maly’s liability is next in issue. There is ample evidence in 
the record to establish that Maly had a working arrangement 
with Wenzl to pay for the latter’s livestock purchases, to be 
reimbursed from the proceeds of resale. This type of arrange- 
ment is not unusual in 'the livestock industry. See Groseclose v. 
Jackson, supra at p. 1174. 
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The evidence established that Glen Wenzl was allowed to draw 
customer’s drafts on Maly over an extended period of time involv- 
ing substantial numbers of livestock. The evidence established 
that Glen Wenzl’s reputation in the area where he was dealing 
would not have allowed him to purchase and ship such quantities 
of livestock without Maly’s assistance. Maly understood this and 
encouraged Glen Wenz] to use the good credit and business repu- 
tation of Maly Livestock Commission Company, Inc. During this 
period of several years, Maly was extending credit to Glen Wenz] 
in order to keep him active in the business of purchasing and 
shipping cattle. 


At the oral hearing, Maly elected to bring and introduce the 
Account of Sales records of Glen Wenzl showing his cash position 
for 1967, but elected not to introduce evidence of Glen Wenzl’s 
daily livestock inventory during 1967. Maly’s bookkeeper testified 
that on occasion, the officers of Maly, Norman Nieman and John 
Skarda, would obtain personal loans from their bank in order to 
send large amounts of cash to Glen Wenzl. 


On November 2, 1967, five customer’s drafts prepared by Glen 
Wenz! at three different locations and totaling $113,169.64, were 
honored by Maly Livestock Commission Company, Inc., leaving 
Glen Wenzl’s cash position $83,410.32 short at the end of the 
day. Norman Nieman of Maly indicated that he and Glen Wenz] 
communicated constantly by phone, but that he did not talk to 
Glen Wenz] on this date. 


In the transaction involved in this case, the complainant, in 
accepting the customer’s draft from Glen Wenzl, was not relying 
upon Glen Wenzl’s financial responsibility, but instead, was rely- 
ing upon Maly Livestock Commission Company, Inc. Complainant 
so relied because of the previous acts and representations made 
by Maly Livestock Commission Company, Inc. over an extended 
period of time. Norman Nieman of Maly had attended several 
of complainant’s auction sales with Glen Wenzl and in February 
of 1967, advised complainant that the customer’s drafts would be 
honored. 


Because of complainant’s reliance upon Maly, complainant has 
acted to its detriment. Since complainant relinquished the live- 
stock in reliance upon the fact that Maly was to pay for the 
livestock, a failure to so pay is clearly unjust and unreasonable. 
Groseclose v. Jackson, supra; Hoffman v. Ziegweid and Stockland 
Union Stockyards, 28 A.D. 1816 (1969), P. & S. Docket No. 4080, 
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decided October 23, 1969. Moreover Maly knew that the livestock 
had not been paid for when it retained the proceeds of resale to 
satisfy Wenzl’s debt to it. See Stockton Livestock v. Kuhlman, 
25 A.D. 504, 508 (1966). 


In reviewing the total evidence in the case, there is some indi- 
cation that Glen Wenzl may have been an actual partner with 
Maly in the purchase and shipment of livestock to Omaha, 
Nebraska. However such a conclusion is not necessary to this 
opinion. Maly is liable under its arrangement with Wenz] to pay 
for the latter’s livestock purchases, as indicated above. There is 
no merit to Maly’s argument in its brief that certain cases pre- 
clude recovery in the instant proceeding. The Adams case cited 
by this respondent (300 F. 2d 555 (10th 1962)) involves a bona- 
fide purchaser (unlike Maly) who did not in any manner have an 
arrangement with the initial buyer (dealer) to pay for the 
dealers purchases and the complainant in the cited case was paid 
with a check drawn by the dealer and not on the market agency. 


Respondent Maly also claims in its brief that the Secretary has 
no jurisdiction over a claim arising out of a failure to pay. It has 
long been held that a failure to pay in connection with a purchase 
of livestock in commerce constitutes an unjust practice in viola- 
tion of the Act unless the failure is justified. See Branscome v. 
Schoneweis, 361 F.2d 717 (7th Cir.) ; Bottorff v. Ault, 374 F.2d 
832 (7th Cir. 1967) ; Rummonds Bros. Ranches v. Wentz Bros., 
27 A.D. 1491 (1968) holding that a claim of lack of jurisdiction 
over “private contractual disputes” is without merit. See also 
Section 201.43(b) of the regulations (9 CFR 201.43(b)). A 
reparation proceeding is concurrent and in addition to state civil 
remedies. Riley v. Billy Bode, 24 A.D. 160 (1965). 


On the basis of the foregoing, we conclude that under the Act, 
the respondents are jointly and severally liable for inducing the 
complainant to relinquish possession of the livestock on the ex- 
pectation of payment from a market agency. Bales Continental 
Com. v. Ted Perrion, 28 A.D. 127 (1969) ; Groseclose v. Jackson, 
et al, supra; see also Hammond Vv. Allen, et al, 26 A.D. 348 
(1967). 


Lastly, respondent Maly denied the receipt of the livestock 
intended to be covered by the customer’s draft but the weight of 
the evidence in the record would indicate that such livestock were 
received and resold by Maly. 
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ORDER 


Within thirty days from the date hereof, respondents Glen 
Wenzl and Maly Livestock Commission Company, Inc. shall 
jointly and severally pay complainant as reparation, the sum of 
$5,771.01, with interest thereon at the rate of 6% from December 
1, 1967 until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,082) 


In re JULIUS KUHLMAN. P&S Docket No. 3481. Decided April 3, 
1970. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on November 9, 1965, suspending 
respondent as a registrant under the Act until such time as he 
complied fully with the bonding requirements under the Act and 
the regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act for the reason that respondent 
has fully complied with the bonding requirements under the Act 
and the regulations. 


Accordingly, the suspension of respondent as a registrant 
under the Act in the order of November 9, 1965, is hereby 
terminated. 


Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served on the parties. 


(No. 13,083) 


In re T. C. MARSHALL and T. A. MARSHALL, d/b/a MARSHALL 
CATTLE COMPANY. P&S Docket No. 4265. Decided April 3, 
1970. 


T. C. MARSHALL 401 
Cite as 29 A.D. 400 


Failure to pay when due—Cease and desist—Consent 


Respondents are ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 

John M. Powell for complainant. 

Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 29, 1969, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondents filed an amended answer on February 26, 1970, 
in which they admit the jurisdictional allegations of the com- 
plaint, neither admit nor deny the remaining allegations, waive 
oral hearing and the report of the Hearing Examiner, and con- 
sent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) T. C. Marshall and T. A. Marshall, hereinafter referred 
to as respondents, are partners, doing business as Marshall Cattle 
Company, with their principal place of business located at Gilmer, 
Texas. 


(b) Respondents at all times material herein were engaged in 
the business of buying and selling livestock in commerce for their 
own account as a dealer within the meaning and subject to the 
provisions of the Act. 


(c) Respondents are, and have been since June 26, 1969, regis- 
tered with the Secretary of Agriculture as a market agency to 
buy livestock in commerce and as a dealer to buy and sell live- 
stock in commerce. 


2. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
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graph II (a) of the complaint, purchased livestock in commerce, 
and in purported payment therefor, issued checks or drafts, or 
authorized checks or drafts to be issued, which when presented 
for payment were not honored because respondents did not have 
sufficient funds on deposit in the account upon which such checks 
or drafts were drawn. 


3. Respondents, on or about the dates and in the transactions 
set forth in paragraph II (b) of the complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount 
of the purchase price for such livestock. 


CONCLUSIONS 


By reason of Findings of Fact 2 and 3 herein, respondents have 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 
ORDER 


Respondents shall cease and desist from: 


1. Issuing checks or drafts or authorizing such checks or drafts 
to be issued, in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
bank account on which they are drawn to pay such checks or 
drafts. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 13,084) 


JOHN F. LIZER v. LOWELL W. PETERS, d/b/a PETERS LIVESTOCK 
BuYERS. P&S Docket No. 4175. Decided April 13, 1970. 


Dealer-individual arrangement—Failure to pay—Purchaser—Liability 


ee 
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Where complainant relinquished the livestock in issue to Van Meter, an 
individual, in reliance upon the dealer respondent Peters to pay for them, 
and said respondent knew the livestock had not been paid for when he 
retained the proceeds of resale thereof, respondent Peters is liable to 
complainant for the full purchase price of said livestock. 


Dean Erb, Gowrie, Iowa, for complainant. 
James A. Schall, Storm Lake, Iowa, for respondent. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seg.), in which com- 
plainant seeks reparation in the sum of $14,497.88, alleging that 
respondent owes for purchases of livestock made on August 9, 
1968, by another dealer, Roe Van Meter. 


Copies of the complaint and of the investigation report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon 
respondent on May 22, 1969, and a copy of the investigation 
report was served on complainant on the same date. 


Respondent filed an answer and requested an oral hearing, 
which was held at Fort Dodge, Iowa on October 2, 1969, before 
Dona Kahn, Office of the General Counsel of this Department. 
Complainant was represented by Dean Erb, attorney, Gowrie, 
Iowa, and respondent was represented by James A. Schall, at- 
torney, Storm Lake, Iowa. Four witnesses testified at the hearing. 
No proposed findings, conclusions, orders or briefs in support 
thereof were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, John F. Lizer, Gowrie, Iowa, is engaged in the 
business of selling livestock in commerce on a commission basis 
and is registered with the Secretary as a market agency. Com- 
plainant owns and operates Lizer’s Livestock Auction, Gowrie, 
Iowa, a posted stockyard under the Act. 


2. Respondent, Lowell W. Peters, Storm Lake, Iowa, under the 
name Peters Livestock Buyers, was at all times material herein 
engaged in the business of buying and selling livestock in com- 
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merce for his own account and is now, and was at all times 
material herein, registered with the Secretary of Agriculture as 
a dealer. Respondent also operates a business for the trucking 
of livestock. 


3. Roe Van Meter, Rippey, Iowa, is an individual who was at all 
times material herein engaged in the business of buying and 
selling livestock in commerce for his own account as a dealer 
and of buying livestock on a commission basis as a market agency. 
He operates a buying station under the name “Rippey Feed 
Yard,” Rippey, Iowa. This feed yard is owned by Gene W. Hastie 
and leased to Van Meter for the purposes of operating a buying 
station and housing his family. As of November 19, 1968, respon- 
dent Van Meter was registered with the Secretary of Agriculture 
as a dealer. This registration was amended on December 9, 1968, 
to include a market agency buying on commission. 


4. During the year August 1967 to August 1968, Van Meter 
was buying livestock and paying for them with checks issued by 
respondent under an agreement between Peters and Van Meter. 
The receipts from the resale of the livestock to various packers 
were generally submitted to Peters by Van Meter to reimburse 
Peters for the checks issued to pay for the livestock. Peters also 
issued checks for various other items (including telephone and 
electric bills) incurred by Van Meter. Peters charged Van Meter 
a fee of $.10 for each check issued. The agreement also provided 
that Peters was to be given the opportunity to haul any of the 
livestock Van Meter so purchased and to be paid the normal 
trucking charges. 


5. On May 23, 1968, Roe Van Meter informed complainant that 
respondent would be paying for the purchases Van Meter made 
at the stockyard. On May 24, 1968, complainant telephoned re- 
spondent to verify the arrangement and was personally assured 
by Peters that Van Meter’s purchases would be paid for by 
Peters. During this conversation complainant requested Peters 
to inform him if there was any change in the agreement in 
sufficient time to stop any transactions with Van Meter. Com- 
plainant then sold livestock to Van Meter on May 24 and con- 
tinued to do so on each and every Friday auction at the stockyard 
up to and including August 9, 1968. With each sale an invoice 
was mailed directly to respondent. With the exception of the 
sale of August 9, 1968, Peters paid the amounts of the invoices 
submitted. 
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6. On June 6, 1968, complainant called respondent and asked 
how the arrangement was going and Peters said “everything was 
all right.” In August, because the check for the August 2, 1968 
sale was not promptly received, complainant telephoned respon- 
dent and was told that the money would be forthcoming. On 
August 9, 1968, complainant sold Van Meter 17 hogs and 536 
sheep for a total purchase price of $14,497.88. Some 425 of the 
sheep were picked up by respondent’s trucks and delivered to 
Dubuque Packing Co., Dubuque, Iowa. The balance of the sheep 
went to Miller Abattoir in New Jersey and the hogs were sent 
to Van Meter’s feed yard. Checks issued to Van Meter in pay- 
ment of these livestock by the packers involved were submitted 
to and received by Peters. 


7. On August 10, 1968, complainant drove to Storm Lake, 
Iowa to Peters’ home, together with Emmet Hammen, operator 
of Fonda Livestock Auction, Fonda, Iowa. During this meeting, 
complainant received a check from Peters for the August 2, 1968 
sale to Van Meter and was assured by respondent that complain- 
ant would receive a check for the August 9, 1968 sale invoices 
which were in the mail to Peters. When complainant asked re- 
spondent whether Van Meter was current with Peters, he was 
told that Van Meter was current. Peters also assured complainant 
that he would notify him in time if the arrangement between 
him and Van Meter was discontinued. 


8. On August 16, 1968, complainant called respondent about 
the August 9, 1968 invoices, and was told that respondent did not 
intend to pay them. Complainant has not been paid for the live- 
stock in issue. 


9. The complaint was filed on September 4, 1968, within 90 
days after the accrual of the cause of action. 


CONCLUSIONS 


Initially, the question in issue is complainant’s contention that 
the livestock were purchased by Van Meter as an employee of 
Peters and that therefore Peters is liable as principal. We find 
no merit to this contention. The mere fact that Peters issued 
checks for purchases by Van Meter is not proof of agency. See 
Bales Continental Commission Co., Inc. v. Ted Perrion, 28 A.D. 
127 (1969), and cases cited therein on pages 135-136. Although 
complainant claims that he considered Van Meter an employee 
of respondent, he admitted on cross-examination that he asked 
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respondent whether “Van Meter was current” in his account. 
Such a question would appear to be inconsistent with an employee 
or agent relationship. The evidence is that Van Meter purchased 
these livestock for his own account and resold them to whomever 
he chose, again for his own account. Complainant was aware of 
the fact that the livestock were resold to various packers by 
Van Meter and not to or by Peters and we can find little basis 
in the record to establish that Peters was the purchaser, either 
as principal or joint venturer. 


There is, however, ample evidence in the record to establish 
that Peters had a working arrangement with Van Meter to pay 
for the latter’s livestock purchases, and then to be reimbursed 
from the proceeds of resale. This type of arrangement is not un- 
usual in the livestock industry. See Groseclose v. Jackson et al., 
26 A.D. 1167 at p. 1174 (1967). Not only did respondent enter 
into this arrangement with Van Meter, but he made additional 
promises and representations to complainant with respect to 
payment of the livestock in issue. Since complainant relinquished 
the livestock in reliance upon the fact that Peters was to pay for 
the livestock, a failure to so pay is clearly unjust and unreason- 
able, and in violation of the provisions of the Act. Groseclose v. 
Jackson, supra; Hoffman v. Ziegweid and Stockland Union Stock- 
yards, 28 A.D. 1316 (1969). Moreover, Peters knew that the live- 
stock had not been paid for when he retained the proceeds of 
resale. See Stockton Livestock v. Kuhlman, 25 A.D. 504, 508 
(1966). 


For more than 20 years reparation awards have been issued 
against dealers who have committed unjust, unreasonable, or dis- 
criminatory practices in violation of § 307(a) of the Act (7 
U.S.C. 208 (a)). See, e.g., Independent Order Buying Company v. 
B. J. Shemwell, 6 A.D. 527 (1947) ; Scannell-Cochran Commission 
Company v. O. J. Jones and W. H. May Clearing Agency, 9 A.D. 
1199 (1950). Section 309 of the Act (7 U.S.C. §210) provides, in 
essence, that a person complaining of anything done or omitted 
to be done by any sotckyard owner, market agency or dealer, in 
violation of the provisions of §§ 304, 305, 306 or 307 of the 
statute (7 U.S.C. §§ 205, 206, 207 or 208), or of an order of the 
Secretary, may institute a reparation proceeding to obtain an 
order with respect to the liability arising out of such violation. 
Since a dealer cannot violate the provisions of §§ 304, 305 or 306, 
supra, because these sections pertain solely to stockyard services 
and rates and charges at a stockyard, it is apparent that the 
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second clause of § 307(a)—4.e., “every unjust, unreasonable, or 
discriminatory regulation or practice is prohibited and declared 
to be unlawful’”—is universally applicable to dealers, as well as 
all stockyard owners and market agencies. The long-standing in- 
terpretation of the statutory provisions comports with the Con- 
gressional purpose and harmonizes the Act by according equitable 
treatment to all persons subject to the regulatory scheme under 
Title III of the statute. 


On the basis of the foregoing, it is concluded that respondent 
engaged in an unjust and unreasonable practice on the basis of 
which reparation should be awarded. Any claims that Peters may 
have against Van Meter is a matter which is of no concern here— 
whatever may be the financial status of Van Meter’s account with 
Peters does not excuse Peters from performance of the promise 
to pay for Van Meter’s livestock purchases. 


ORDER 


Respondent, Lowell W. Peters, within 30 days from the date 
of this order, shall pay complainant as reparation the sum of 
$14,497.88, with interest thereon at the rate of 6% per annum 
from September 1, 1968 until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,085) 


In re CLIFF KIMBROUGH. P&S Docket No. 4278. Decided April 15, 
1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on March 27, 1970, which, in part, 
suspended the respondent as a registrant under the Act until he 
fully complies with the bonding requirements under the Act and 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
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as a registrant under the Act as respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of March 27, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,086) 


In re WESTERN CATTLE Co., INC. P&S Docket No. 4251. Decided 
April 20, 1970. 


Dismissal—On motion of complainant—Improper party 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint charging Western Cattle Co., 
Inc., a corporation with violations of the act and the regulations 
issued thereunder. Complainant has filed a Motion to Dismiss in 
which it is stated that subsequent to the filing of an answer to 
the complaint by a Charlie Burton, complainant learned that the 
Western Cattle Company is not a corporation but is a partnership 
consisting of Charles and Ottis Burton. Complainant therefore re- 
quests that this proceeding be dismissed on the ground that the 
corporation named therein as respondent does not exist and 
further states that a new complaint will be issued naming as re- 
spondents therein Charles and Ottis Burton, d/b/a Western Cattle 
Company. 


In view of the foregoing, the complaint is hereby dismissed. 


(No. 13,087) 


In re JULIUS J. WILLIAMS, d/b/a FAIRBURY LIVESTOCK COMPANY. 
P&S Docket No. 4284. Decided April 20, 1970. 
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Shippers’ proceeds—Employment of dealer—Cease and desist—Consent 


Respondent is ordered to cease and desist from permitting employees, etc., 
to purchase livestock consigned to respondent for sale on a commission 
basis, employing dealers or other market agencies, failing to deposit 
shippers’ proceeds promptly and failing to maintain properly its account 
for shippers’ proceeds. 


Samuel J. Harris for complainant. 
Joseph F’.. Chilen, Fairbury, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 5, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 
tain provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


On March 26, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Julius J. Williams, d/b/a Fairbury Livestock Company, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Fairbury, Nebraska. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Fairbury Livestock Company stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for his own account; and 
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(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from October 8, 1968 through 
January 21, 1969, employed Jimmy Dale Bruning as auctioneer 
at the stockyard, notwithstanding that said Jimmy Dale Bruning, 
during such period of employment, was separately registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce for his own account and was so operating 
at the stockyard. 


3. Respondent, on or about the dates set forth in paragraph 
III of the Complaint and in connection with auction sales con- 
ducted at the stockyard, permitted the auctioneer, Jimmy Dale 
Bruning, to purchase livestock for his own account, which live- 
stock had been consigned to respondent for sale on a commission 
basis. 


4. Respondent, during the period from January 17, 1969, 
through August 15, 1969, failed to maintain and use properly his 
custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that he failed 
to deposit in his custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of livestock at the stockyard. 


As of January 17, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $157,478.95. Respondent had with which to offset such 
checks, a cash balance in ‘the account in the amount of $126,585.80, 
resulting in a deficit of $30,893.15 in the funds available to pay 
shippers’ proceeds. 


As of August 15, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $74,620.79. Respondent had with which to offset such 
checks, a cash balance in the account in the amount of $25,646.22, 
resulting in a deficit of $48,974.57 in the funds available to pay 
shippers’ proceeds. 


5. Respondent, during the period from on or about January 1, 
1967 through December 31, 1968, in connection with his livestock 
operations subject to the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Respondent, during such period, failed 
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to keep (1) a complete market support journal; (2) a record of 
scale balance time; (3) copies of all scale tickets; (4) copies of 
all purchase invoices; and (5) a complete cash receipts and dis- 
bursements journal. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 
5 herein, it is concluded that respondent violated sections 307, 
812(a) and 401 of the Act (7 U.S.C. 208, 213(a), 221) and sec- 
tions 201.40, 201.41, 201.42, 201.57 and 201.66 of the regulations 
(9 CFR 201.40, 201.41, 201.42, 201.57, 201.66). Inasmuch as re- 
spondent has consented to the issuance of the order set forth be- 
low and complainant has recommended that such order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Permitting his auctioneer, or other persons engaged in the 
actual conduct of auction sales by respondent, to purchase live- 
stock out of consignment for any purpose for their own account; 


2. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of stockyard services; 


3. Failing to deposit in his custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


4. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including, among other things: (1) a 
complete market support journal; (2) a record of scale balance 
time; (3) copies of all scale tickets; (4) copies of all purcnase 1n- 
voices; and (5) a complete cash receipts and disbursements 
journal. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 13,088) 


In re LEWIS A. STAATS. P&S Docket No. 4298. Decided April 20, 
1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 13, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 1, 1970, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. Complainant has also recommended that respondent 
not be suspended as a registrant under the Act, because respon- 
dent has complied with the bonding requirements of the Act and 
the regulations. 


FINDINGS OF FACT 


1. (a) Lewis A. Staats, hereinafter referred to as the respon- 
dent, is an individual whose address is 1640 Cornelison, Wichita, 
Kansas 67203. 


(b) Respondent at all times material herein was: 
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(1) Engaged in the business of buying livestock in com- 
merce on a commission basis. 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. In lieu of filing and maintaining his own surety bond to 
secure performance of his livestock obligations under the Act, 
respondent was named as a clearee in the bond filed and maintain- 
ed by Wichita Kansas Cattle Loan Company, Wichita, Kansas, a 
registrant under the Act. Effective July 26, 1964, the clearor’s 
bond was terminated. Notice of such termination was sent to re- 
spondent on or about June 30, 1964, by regular mail. On or about 
March 22, 1966, respondent was notified by certified mail of the 
bonding requirements under the Act and was informed that if he 
continued his livestock operations without filing and maintaining 
the required bond he would be in violation of section 312 of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a market agency buying live- 
stock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
218 (a) ), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 13,089) 


In re H. T. LITTLEFIELD. P&S Docket No. 4260. Decided April 20, 
1970. 


Misrepresentation—Falsifying documents—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from issuing untrue or incomplete 
accounts of sale, accounts of purchase or other documents pertaining to 
the weight and the manner of handling and care of livestock sold by him 
and failing to retain scale tickets and other records covering such live- 
stock, and is suspended a sa registrant under the act for a period of 90 
days. 


Jerome S. Ducrest and David Woodward for complainant. 
James Gillespie, San Antonio, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on December 4, 1969, charges re- 
spondent with various violations of the Act and the regulations. 
In an amended answer read into the record before Chief Hearing 
Examiner Jack Bain at a hearing in San Antonio, Texas, on April 
8, 1970, respondent admits the facts alleged in paragraph I of ‘the 
Complaint and that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations of the Com- 
plaint, waives further oral hearing and the report of the Hearing 
Examiner, and, for the purposes of this proceeding only, consents 
to the issuance of a specified order, with findings of fact and con- 
clusions based upon the allegations contained in the Complaint, 
requiring respondent to cease and desist from the practices com- 
plained of in the Complaint, and suspending respondent’s registra- 
tion for a period of 90 days. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) H. T. Littlefield, hereinafter referred to as the respon- 
dent, is an individual doing business as the H. T. Cattle Company, 
with his principal place of business located at Leesville, Texas. 
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(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock, in commerce, for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce. 


2. Respondent, during the months of January and February 
1969, sold cattle to: 


J. G. Boswell Company, Litchfield Park, Arizona; 
Farmers Investment Co., Sahuarita, Arizona; 

S. D. Cattle Company, Litchfield Park, Arizona; and 
T & C Cattle Co., Maricopa, Arizona. 


Under the terms of the individual sales agreements and arrange- 
ments which respondent had with said purchasing-firms covering 
such sales of his cattle, the sales were to be made on a “delivered 
basis” and respondent was to (1) ship the cattle from his loading- 
point in Texas and deliver them to the delivery-points in Arizona 
designated by the purchasers without resting, feeding and water- 
ing the cattle enroute; (2) deliver to said Arizona purchasers 
“Official Health Certificates” of the Texas Animal Health Com- 
mission bearing Arizona ports-of-entry stampmarks showing the 
dates and the times that the cattle entered the State of Arizona at 
such ports-of-entry; (3) bill the said Arizona purchasers at 
agreed-upon prices on the basis of respondent’s purchase weights; 
and (4) pay the transportation charges from the said Texas load- 
ing-point to the designated Arizona delivery-points. 


8. Respondent, in commerce, on or about the dates and in the 
transactions listed below, and in other transactions at divers 
other times during the months of January and February 1969, 
pursuant to the sales agreements and arrangements described in 
Finding of Fact 2 above, sold cattle to the J. G. Boswell Company, 
S. D. Cattle Company, Farmers Investment Co. and the T & C 
Cattle Co. In connection with the shipment of cattle to said 
Arizona buyers from respondent’s loading-point in “exas, re- 
spondent, for the purpose of concealing from said buvers that the 
cattle had been rested, watered and fed enroute, contr°rv to said 
sales agreements and arrangements, caused “Official Health Cer- 
tificates,” required in connection with the movement of cattle 
from Texas to Arizona, to be imprinted with a counterfeit Arizona 
port-of-entry stamp; caused to be entered on the health ortificates 
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false and incorrect dates and times of entry of the cattle into 
Arizona; and caused such health certificates, bearing the counter- 
feit Arizona port-of-entry stamp and showing the false and in- 
correct dates and times of entry of the cattle into Arizona, to be 
delivered to the Arizona buyers. 
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4. Respondent, in connection with the billing of the Arizona 
purchasers, in the sales transactions described and listed in Find- 
ing of Fact 3 above, failed to appropriately explain that the weight 
figures shown on said billings were not actual weights obtained 
on scales at the place and time of the consummation of the sales 
transactions. 


5. Respondent, during the period from January 1 through June 
15, 1969, failed to keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a dealer, including inventory-records of cattle on hand; 
load make-up sheets identifying the source and weight of the live- 
stock billed on each sale invoice issued by respondent; and copies 
of scale tickets covering the weighing by respondent of livestock 
sold by him on a weight basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4 and 
5 above, it is concluded that respondent has willfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and sec- 
tions 201.49, 201.50 and 201.55 of the regulations (9 CFR 201.49, 
201.50, 201.55). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration for a period 
of 90 days, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. causing false or otherwise incorrect information to be enter- 
ed on documents required in connection with the sale or move- 
ment of livestock in commerce; 


2. delivering, or causing to be delivered, false or otherwise in- 
correct documents evidencing the sale or delivery of livestock to 
persons to whom respondent sells livestock in commerce; 


3. misrepresenting to, or concealing from, persons to whom 
respondent sells livestock, in commerce, the manner of handling 
and care by respondent of such livestock prior to delivery to said 
buyers; 
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4. failing to explain appropriately weight figures on billings 
submitted to purchasers by respondent to cover sales of livestock, 
in commerce, when such weight figures are not the actual weights 
of the livestock at the time and place of the sales transactions; and 


5. failing to retain for the prescribed period scale-tickets and 
other documents covering the weighing by respondent of livestock 
sold by him on a weight basis, in commerce. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer, including inventory-records of cattle-on-hand, 
load-makeup sheets identifying the source and weight of the live- 
stock comprising each lot sold by respondent on the basis of his 
purchase weights, and copies of scale-tickets covering the weigh- 
ing by respondent of livestock sold by him on a weight basis. 


Respondent when selling livestock on a weight basis other than 
the actual weight of the livestock obtained at the place and at the 
time of the sale transactions, shall explain on his invoices or 
billings rendered to the purchasers of the livestock, in conformity 
with the provisions of section 201.55 of the regulations (9 CFR 
201.55), the exact weight basis upon which the sales are made. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,090) 
In re JOE WITT. P&S Docket No. 4287. Decided April 22, 1970. 


Failure to pay when due—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due the full purchase price of such 
livestock, and suspending him as a registrant under the act for a period 
of seven days. 


James S. Krzyminski for complainant. 
Life, Davis & Life, Oskaloosa, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on February 17, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


On March 12, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Joe C. Witt, hereinafter referred to as the respondent, 
is an individual whose address is Hedrick, Iowa 52563; 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint purchased livestock in commerce, and 
in purported payment therefor, issued checks which were not 
honored when first presented for payment at the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


3. Respondent failed to pay, when due, the purchase price of 
the livestock purchases described in paragraph II of the com- 
plaint. 


4, Respondent, during the period from March I, 1969, to 
August 1, 1969, in connection with his business as a dealer under 
the Act failed to keep accounts, records, and other necessary 
memoranda which fully and correctly disclosed all transactions 
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involved in his business including an accurate record of the 
number and weight of livestock bought, sold or otherwise dis- 
posed of each business day, and the prices paid or received of 
all purchases and sales transacted by the respondent in his 
capacity as a dealer. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
(9 CFR 201.48 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46(a) of the rgeulations (9 CFR 201.46 


(a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank account on which they are drawn to pay 
such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and other necessary 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including 
an accurate record of the number and weight of livestock bought, 
sold, or otherwise disposed of each business day, and the prices 
paid or received of all purchases and sales transacted by the 
respondent. 


The respondent is suspended as a registrant under the Act for 
a period of 7 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 13,091) 


HAYS LIVESTOCK COMMISSION COMPANY, INC. v. MALY LIVESTOCK 
COMMISSION Co., INC., and GLEN WENZL, d/b/a WENZL CAT- 
TLE COMPANY. P&S Docket No. 4045. Decided April 22, 1970. 


Stay order—Pending issuance of further order 
Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER PENDING ISSUANCE OF FURTHER ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 6, 1970, awarding reparation to complainant 
against both respondents named above. 


On March 23, 1970, respondent Maly Livestock Commission Co., 
Inc. filed a petition for reconsideration of the order of March 6, 
1970. Accordingly, the order of March 6, 1970, is hereby stayed 
pending the issuance of a further order in this proceeding. 


(No. 13,092) 


In re PAUL V. LITTLE. P&S Docket No. 4285. Decided April 24, 
1970. 


Discriminatory payments—Guaranty of price—Cease and desist—Consent 


Respondent is ordered to cease and desist from making discriminatory pay- 
ments in connection with his operations as a market agency, guarantee- 
ing the price at which livestock consigned to him for sale on a commis- 
sion basis shall be sold, issuing untrue or incomplete accounts of sale, 
and failing to keep adequate records. 


Jerome S. Ducrest for complainant. 
J. William Holliday, Kahoka, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.). The Complaint filed by the Acting Administrator, Pack- 
ers and Stockyards Administration, on February 12, 1970, charges 
that respondent violated various provisions of the Act and regula- 
tions. In his answer respondent admits the jurisdictional allega- 
tions in the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purposes of this proceeding only, consents 
to the issuance of a specified order with findings of fact and 
conclusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
him to cease and desist from the practices complained of in the 
Complaint. 


Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Paul V. Little, hereinafter referred to as the respon- 
dent, is an individual doing business as Clark County Sales Com- 


pany, with his principal place of business located at Kahoka, 
Missouri, 63445. 


(b) Respondent is and at all times material herein was: 


(1). Engaged in the business of conducting and operat- 
ing the Clark County Sales Co. stockyard, Kahoka, Missouri, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2). Engaged in the business of selling livestock on a 
commission basis at the stockyard; and, 


(3). Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, on or about the dates, and in connection with 
the sales transactions listed below made discriminatory monetary 
payments to a number of his consignors. Such discriminatory 
payments were made separate from and in addition to the pay- 
ments of the proceeds from the sale of said consignors’ livestock 
by respondent, on a commission basis, at the stockyard, as 
follows: 
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8. Respondent made the discriminatory payments described 
and listed in Finding of Fact 2 above and failed to keep accounts, 
records, and memoranda which fully and correctly disclosed the 
true reason for making such payments. 


4, Respondent, in connection with his solicitations of consign- 
ments of livestock for sale on a commission basis at the stock- 
yard during the period from March 31 through September 29, 
1969, guaranteed to C. W. Spurgeon, Gene Denham, Wendell Ash, 
Raymond Lillard, Ernest Walker, Wm. Smith, George Martin, 
Stanley Robinson, Don Wilson, Olen Fretwell, and Crate Barr a 
minimum price at which their livestock, if consigned to respon- 
dent for sale on a commission basis at the stockyard, would be 
sold. 


5. Respondent, at the stockyard, on or about the nine dates 
and in the transactions specified in the Complaint and in other 
transactions at other times during the period from March 1 
through September 30, 1969, in accounting to consignors for sale 
of their livestock, failed to transmit or deliver to said consignors 
full, true and correct accounts of such sales, in that respondent 
issued accounts of sale which failed to show the names of the 
buyers or showed mere initials, numerals or first or last names 
only, as the purchasers of their livestock instead of the full, true 
and correct names of the purchasers and made copies of such 
incomplete or otherwise incorrect accounts of sale a part of his 
accounts and records. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 218(a), 221) and sections 
201.43(a) and 201.64 of the regulations (9 CFR 201.43(a) and 
201.64). 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a market 
agency, shall cease and desist from: 


WILLIAM H. ROER 427 
Cite as 29 A.D. 427 


1. Making discriminatory payments of any sort in connection 
with his market agency operations in commerce; 


2. Guaranteeing the price at which livestock consigned to re- 
spondent for sale on a commission basis will be sold; 


8. Issuing accounts of sale which fail to show the true and 
correct name of the buyer of consigned livestock; and, 


4, Failing to keep accounts and records which fully and cor- 
rectly disclose the reasons for making payments in connection 
with market agency operations, in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act, including a compre- 
hensive record of all payments made to respondent’s customers 
in connection with his operations in commerce. 


(No. 13,093) 


In re WILLIAM H. ROER, d/b/a ROER LIVESTOCK AUCTION. P&S 
Docket No. 4272. Decided April 24, 1970. 


Market agency—Failure to pay when due—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, issuing insufficient funds consignment proceeds 
checks, failing to remit shippers’ proceeds when due, failing to maintain 
properly his account for shippers’ proceeds, issuing insufficient funds 
checks in payment for livestock purchased, failing to pay when due the 
full purchase price of such livestock, and permitting employees to pur- 
chase livestock consigned to respondent for sale on a commission basis, 
and is suspended as a registrant for a period of 30 days. 


John Miles Powell for complainant. 
Stewart & Pickrell, Phoenix, Ariz., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on January 23, 1970, by the 
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Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on March 2, 1970, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
‘to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) William H. Roer, d/b/a Roer Livestock Auction, herein- 
after referred to as respondent, is an individual with his principal 
place of business located at Laveen, Arizona. 


(b) Respondent is, and at all times material herein was: 


1. Engaged in the business of conducting and operating 
the Roer Livestock Auction stockyard, Laveen, Arizona, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


2. Engaged in the business of selling livestock on a com- 
mission basis at the stockyard and buying and selling livestock in 
commerce for his own account; and 


3. Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, during the period from January 31, 1969 to 
April 23, 1969, used funds received from the sale of livestock 
consigned to him for sale at the stockyard on a commission basis 
for purposes of his own and purposes other than 'the payment of 
lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt ac- 
counting for such funds and payment of the portions thereof due 
the owners or consignors of livestock in that: 


(a) Respondent, on or about the dates and in the trans- 
actions set forth in paragraph II of the complaint, issued checks 
drawn on his custodial account for shippers’ proceeds for pur- 
poses of his own and purposes other than the payment of law- 
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ful marketing charges and the remittance of net proceeds to 
shippers. 


(b) As of February 28, 1969, respondent had recorded out- 
standing checks drawn on his custodial account for shippers’ 
proceeds in the amount of $53,611.54 and an overdraft in the 
amount of $5,811.98 and had, to offset such obligations, deposits 
in transit in 'the amount of $13,321.79 and current proceeds re- 
ceivable in the amount of $13,521.38, resulting in a deficiency of 
$32,580.35 in funds available to pay shippers’ proceeds. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, in connection with 
the auction sales of livestock at the stockyard, permitted his auc- 
tioneer, R. E. Whitney, to purchase livestock for his own account, 
which livestock had been consigned to respondent for sale on a 
commission basis. 


4, Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in paragraph IV (a) of the complaint, issued checks in 
purported payment of the net proceeds resulting from the sale of 
livestock consigned on a commission basis, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


5. Respondent, in connection with his operations as a market 
agency, in commerce, on or about the dates and in the transactions 
as set forth in paragraph IV (b) of the complaint, sold livestock 
consigned to him for sale on a commission basis, and failed to 
pay, when due, to the consignors of said livestock, the net pro- 
ceeds resulting from such sales. 


6. On March 4, 1969, respondent, in connection with his opera- 
tions as a dealer in commerce, failed to honor a draft drawn on 
his bank account, in the amount of $10,669.54 in payment for the 
purchase of eighty-two (82) head of livestock from one Dell Hub- 
bard, because respondent did not have sufficient funds in the 
account upon which said draft was drawn. 


7. Respondent, in connection with his operations as a dealer in 
commerce, in the transaction set forth in Finding of Fact 6, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price for such livestock. 








430 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 427 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.40, 201.41 and 201.42 of the 
regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.57(a) of the regulations (9 CFR 
201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(a) of the regulations 
(9 CFR 201.48 (a) ). 


By reason of the facts set forth in Findings of Fact 6 and 7 
herein respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)) and section 201.48(b) of the regulations (9 
CFR 201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale of livestock 
on a commission basis for purposes of his own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers; 


2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce on a commission basis 
and failing to have sufficient funds on deposit in 'the bank account 
upon which they are drawn to pay such checks when presented 
for payment; 


3. Failing to pay, when due, to consignors of livestock, the net 
proceeds resulting from the sale of livestock in commerce on a 
commission basis; 


4. Failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with section 201.42 of the regulations (9 CFR 
201.42) ; 


5. Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
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funds on deposit in the bank account upon which ‘they are drawn 
to pay such checks or drafts; 


6. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


7. Permitting his auctioneer, or other employees of respondent 
engaged in the actual conduct of auction sales, to purchase for 
any purpose for their own account, livestock consigned to re- 
spondent for sale on a commission basis. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 18,094) 


In re DENVER BONELESS BEEF Co., INC. P&S Docket No. 3837. De- 
cided April 27, 1970. 


Guaranty of payment—Failure to honor agreements—Forum— 
Cease and desist 


Where respondent failed to establish that its guaranty of payment for live- 
stock purchases was contingent upon possession by respondent of funds 
belonging to a third party, respondent’s failure to honor its guaranty is 
an unfair practice under the act. Respondent is ordered to cease and 
desist from failing (1) to comply with its obligations under contracts 
or agreements with other persons to pay for livestock purchased by them 
and (2) to pay for livestock purchased by other persons when it was 
agreed with the seller that respondent will pay for such livestock. As to 
respondent’s contention that this is a case of contract dispute which was 
the subject of state court litigation and therefore not subject to the 
Secretary’s jurisdiction, this is not a proceeding for the ordering of 
reparation to be paid but is a disciplinary proceeding under the act and 
is brought in vindication of the public interest regardless of the outcome 
of court action. 


Dona S. Kahn for complainant. 
George L. Creamer and Irving I. Oxman, Denver, Colo., for respondent. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). 
The complaint, issued by the Acting Director of the Packers and 
Stockyards Division, Consumer and Marketing Service, (now 
Packers and Stockyards Administration of the Department) al- 
leges that respondent, a packer located in Denver, refused to 
honor drafts drawn upon it in payment for livestock bought by 
a firm known as Bell Packers, also located in Denver, contrary to 
a prior agreement between respondent and Bell under which re- 
spondent agreed to pay for such purchases and Bell agreed to 
slaughter the livestock and furnish certain of the resulting car- 
casses to respondent. Specifically, the complaint describes three 
shipments involving separate drafts drawn on respondent in the 
aggregate amount of approximately $104,000 which respondent 
refused to honor in accordance with its alleged agreement with 
Bell and contrary to representations which respondent made to 
the sellers or their agents prior to each of the shipments in 
question that the drafts covering such shipments would be 
honored. 


The complaint charges that respondent thereby violated section 
202 (a) of the act (7 U.S.C. 192 (a)). 


Respondent duly filed a document entitled “Special Appearance, 
Motions to Dismiss Upon Jurisdictional Grounds, and Answer”. 
Complainant filed a reply to the motions to dismiss and the mo- 
tions were denied. Respondent’s answer admits that its name and 
address are as set forth in the complaint (Answer, par. V-2) and 
that it has not made payment for the three transactions de- 
scribed in the complaint (Answer, par. V-8.2, V-11), but denies 
all of the remaining allegations including any obligation to honor 
the drafts or the Secretary’s jurisdiction to proceed in the matter. 


Applications by the sellers and their agents to intervene in the 
proceeding were denied. 


A hearing was held in Denver, Colorado, before Benj. M. Hol- 
stein, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, and testimony and exhibits 
were received on behalf of the parties. Dona S. Kahn, Office of the 
General Counsel, U. S. Department of Agriculture, appeared as 
counsel for complainant, and the respondent was represented by 
George L. Creamer and Irving I. Oxman, Attorneys at Law, 
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Denver, Colorado. Respondent’s motion to dismiss the proceeding 
at the close of complainant’s case was denied (Tr. p. 626). At the 
close of the hearing, the complaint was amended to include an 
allegation that respondent was “engaged in the business of buying 
and selling livestock in commerce for purposes of slaughter”, in 
addition to the original allegation that respondent was engaged 
in the business of manufacturing meat and meat food products 
for sale and shipment in commerce, and the amended allegation 
was denied (Tr. pp. 711-713). Proposed findings of fact, conclu- 
sions and supporting briefs were filed by both sides. The hearing 
examiner issued a recommended decision to the effect that respon- 
dent had violated the act as charged and proposed a cease and de- 
sist order. Respondent filed exceptions to the recommended deci- 
sion and requested oral argument thereon. Oral argument was 
granted but respondent later withdrew its request. 


The issues are discussed below under the heading “Conclusions” 
but the Findings of Fact and Conclusions below, except for a few 
additions, are those of the hearing examiner because we believe 
that they are amply supported by the evidence and by the appli- 
cable law. 

FINDINGS OF FACT 


1. Respondent, Denver Boneless Beef Company, Inc., is a Colo- 
rado corporation with its principal place of business at 2001 
East 58th Avenue, Denver, Colorado (Answer, par. V-2; Resp. 
Brief, p. 5). At all times material herein respondent was engaged 
in the business of buying livestock in commerce for slaughter 
(Tr. pp. 652-655) and preparing meat and meat food products 
for sale and shipment in commerce (Tr. pp. 441-444, 580-582, 628- 
629), and respondent is now and was at all such times a packer 
within the meaning and subject to the provisions of the act. 


2. Respondent’s plant is not equipped for the slaughter of live- 
stock and respondent does not itself engage in slaughtering opera- 
tions. Its primary business during early 1966 and prior thereto 
was to bone meat which it purchased in carcass form from other 
packers, including a firm known as Bell Packers (Tr. pp. 628- 
632) whose plant was located in Denver near respondent’s plant 
(Tr. pp. 105-106). During 1966, respondent also purchased live- 
stock for its own account, had it custom slaughtered by Bell, and 
used the resulting carcasses in its boning operations (Tr. pp. 653- 
655, 692). Bell Packers was managed and operated by one Harold 
Asmus (Tr. pp. 98, 631). 
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3. During early 1966 the aforesaid Harold Asmus purchased 
bulls and cows for the account of Bell Packers, slaughtered the 
livestock, and sold the carcasses to respondent for use in its bon- 
ing operations. In making such purchases, Asmus used the serv- 
ices of Dewit Dulaney, a livestock spotter, to locate cows and 
bulls which were suitable for respondent’s purpose. On one oc- 
casion Mr. Seymour Wildfeuer, an officer of respondent, accom- 
panied Asmus and Dulaney on a trip to Texas to locate such live- 
stock (Tr. pp. 9, 15-18, 58-60, 110-112, 151, 630-631). 


4. In the early part of 1966 respondent solicited, received and 
filled orders from Safeway Stores, Inc., for choice grade, unboned 
whole carcasses, and respondent thereupon expanded its business 
to include the sale of such carcasses to Safeway. It was respon- 
dent’s practice, after receiving such orders from Safeway, to 
relay the orders to Bell. Bell purchased and slaughtered the live- 
stock and prepared the carcasses, and the deliveries to Safeway 
in fulfillment of its orders to respondent were then made by Bell’s 
trucks or by respondent’s trucks. Respondent billed and collected 
from Safeway for such carcasses and then paid Bell on the basis 
of the sums collected from Safeway minus one-half cent per 
pound. Respondent’s sole source of supply of the carcasses which 
it sold to Safeway in this manner during this period was Bell 
Packers (Tr. pp. 637-642, 659-663, 674-675, 678-681). 


5. During March 1966 and subsequent thereto, in attempting 
to locate livestock to fill réspondent’s needs for carcass beef, 
Asmus and Dulaney visited a commercial feed lot in Dumas, 
Texas, operated by George Diedrichsen and Son. Between March 
and July 1966 Asmus and Dulaney made several purchases from 
the Diedrichsen feed lot and payment was made by drafts on 
Bell Packers drawn by Asmus and Dulaney and payable either to 
Diedrichsen or the owners of the livestock (Tr. pp. 354-362). 


6. Melvin I. Holmquist, area supervisor of the Packers and 
Stockyards Administration in Denver, testified that he had known 
Harold Asmus, manager of Bell Packers, for more than 12 years 
and that he questioned Asmus in March 1967 concerning the 
operations of Bell Packers. According to Holmquist, Asmus stated 
that in May 1966 he told Isadore Greenstein and Abe Goldberg, 
officials of Denver Boneless, that if Bell was to continue slaughter- 
ing in such large amounts to supply respondent with whole choice 
carcasses, respondent would have to help pay for the live cattle, 
that Greenstein and Goldberg then told Asmus to have the sellers 
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of the livestock draw drafts on respondent, and told Asmus to 
notify Greenstein or Goldberg by telephone with respect to such 
drafts, which would then be honored by respondent (Tr. pp. 559- 
561, 566-568). 


7. A day or two prior to July 17, 1966, Asmus purchased 154 
steers which were then in the Diedrichsen feed lot at Dumas, 
Texas. Delivery of and payment for the animals was made on 
July 17, 1966, at which time there were present in Diedrichsen’s 
office Asmus, Dulaney, Diedrichsen, and one Herb Clark, the 
owner of the livestock. The purchase price was $39,266.78 and 
Mr. Clark preferred payment by check rather than by draft 
whereupon, at Asmus’ request, Dulaney gave his personal check 
to Clark in the amount of the purchase price and Asmus drew a 
draft in the same amount on Denver Boneless payable to Dulaney 
and gave the draft to Dulaney. Asmus then told Diedrichsen that 
the cattle were being bought for Denver Boneless; that Denver 
Boneless would pay for them; that arrangements had been made 
with Denver Boneless whereby payment for similar purchases in 
the future would be made by drafts on Denver Boneless through 
the Guaranty Bank and Trust Company of Denver, and that any 
inquiry which Diedrichsen had concerning such drafts should be 
made of Isadore Greenstein of Denver Boneless, who had au- 
thority to approve drafts (Tr. p. 652). This is the first knowledge 
that Diedrichsen had of the Denver Boneless Beef Company. At 
the same time, Asmus told Dulaney to inform Greenstein when- 
ever he (Dulaney) drew a draft on Denver Boneless (Tr. pp. 20- 
21, 31-32, 60-62, 175-179, 362-364, 401-402). The above described 
draft on Denver Boneless which Asmus gave to Dulaney was duly 
honored (Tr. p. 177). 


8. On July 24, 1966, Asmus and Dulaney again came to the 
Diedrichsen feed lot where Diedrichsen introduced them to Fred 
Hill, General Manager of Crosselle Ranch Company, a Texas cor- 
poration which owned certain cattle on feed in the Diedrichsen 
feed lot. Asmus inspected some of the Crosselle cattle and, after 
negotiation, bought three pens of steers from Hill and told Hill 
that Dulaney would start receiving the animals the next day and 
would pay for them (Tr. pp. 35-38, 42, 246-247, 257-258, 293- 
297). The steers in question were subsequently weighed, shipped 
and delivered to Bell in three shipments as follows: 
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Date of Shipment No. of Head Purchase Price 
July 25, 1966 128 $35,185.25 
July 27, 1966 132 86,481.97 
August 1, 1966) 120 33,456.00 


9. Payment for the shipments of July 25 and July 27, 1966, 
was made by Dulaney on those dates. In each instance, after the 
cattle were weighed at the Diedrichsen lot and the price deter- 
mined, Dulaney executed his personal check payable to Hill or the 
Crosselle Ranch Company in the amount of the purchase price 
and drew a draft on respondent payable to himself in the same 
amount. This was done after Dulaney had, in each instance, called 
Isadore Greenstein in Denver, given him the details concerning 
the shipment and the amount of the draft, and had been told by 
Greenstein to ship the cattle and that the drafts would be paid, 
whereupon Dulaney delivered the checks to Hill and the animals 
were shipped (Tr. pp. 37-38, 42-45, 67-68, 189-196, 205-209, 
258-260, 298-306; Comp. Ex. 1, p. 2). Dulaney’s draft on Denver 
Boneless of July 25, 1966, was paid (Tr. p. 39). There is nothing 
in the record to indicate whether Dulaney’s draft on Denver 
Boneless of July 27 was paid. 


10. During 'the week prior to Sunday, July 31, 1966, the date 
originally scheduled for the third shipment of Crosselle steers as 
described in Finding 8, Hill learned ‘that the checks given by 
Dulaney in payment for the shipments of July 25 and July 27 had 
been returned by the bank on which drawn and had been entered 
as collection items in the Crosselle Ranch account in the First 
National Bank of Amarillo, Texas (Comp. Ex. 4, 4A, 5, 5A, 5B, 
5C). Hill thereupon called Dulaney and told him that the third 
shipment would not be released without a guarantee of payment. 
On Sunday, July 31, Dulaney met with Hill at Diedrichsen’s feed 
lot in Dumas, Texas, and 120 head of steers which comprised the 
third shipment were weighed and the purchase price determined 
(Tr. p. 263). Hill preferred a draft upon Denver Boneless to 
Dulaney’s check, and Dulaney drew a draft upon respondent in 
the amount of $33,456.00 payable to Crosselle Ranch Company, 
called Greenstein in Denver, informed him of ‘the number of head 
in the shipment and the amount of the draft, and was told by 
Greenstein that the draft would be paid (Tr. pp. 45-49, 209-215). 
During the same call or another call to Denver on the same day, 
Dulaney told Asmus of Hill’s refusal to release the shipment 





1. This shipment was originally scheduled to be made on Sunday, July 31, 1966 (Complain- 
ant’s Exhibit 8, Tr. p. 261). 








DENVER BONELESS BEEF CO., INC. 437 
Cite as 29 A.D. 431 


without further assurance of payment, whereupon Asmus called 
Greenstein to the telephone in Denver and Greenstein spoke with 
Hill and told Hill that respondent would pay the draft. Hill replied 
that he would decide the following day whether or not to release 
the cattle. The next day, Monday, August 1, Hill called Mr. Wil- 
liams of the Guaranty Bank and Trust Company in Denver, who 
informed him that respondent was an old reliable firm and that 
there was no need to worry about its draft (Tr. pp. 260-264, 
269-272, 307-316). Hill thereupon called Diedrichsen, instructed 
him to release the livestock, and the shipment of 120 head was 
made that day (Tr. p. 270). Greenstein’s statement to Hill that 
respondent would honor the draft was unconditional, and no men- 
tion was made by Greenstein of any contingency or other circum- 
stance upon which payment depended (Tr. p. 272). The draft was 
not honored by respondent (Tr. pp. 273, 316). 


11. On or about August 3, 1966, Asmus and Dulaney again 
came to the Diedrichsen feed lot to purchase cattle and they in- 
spected two pens of steers which Diedrichsen showed them, but 
no agreement was reached as to price and no purchase was made. 
The steers in question were owned by I. R. Brummett and R. H. 
Fulton and had been financed by Diedrichsen who was selling 
them for the owners. On the following day Dulaney returned to 
the feed lot by himself and after some further negotiations with 
Diedrichsen, Dulaney called Asmus in Denver and it was decided 
that the two pens of cattle should be purchased, at which point 
Diedrichsen got on the telephone and told Asmus that he wished 
to speak with Greenstein and Asmus introduced Greenstein to 
Diedrichsen over the telephone. Diedrichsen told Greenstein that 
agreement had been reached as to the price of the steers and 
asked Greenstein whether he would pay the drafts for the pur- 
chase price. Greenstein stated that he would and named the 
Denver Guaranty Bank and Trust Company as the bank through 
which payment would be made. Diedrichsen then called the Guar- 
anty Bank and Trust Company and was told by the bank that 
respondent’s credit was good. The cattle were subsequently ship- 
ped in four lots as hereinafter described. Greenstein’s statement 
to Diedrichsen that respondent would pay the drafts was uncon- 
ditional (Tr. pp. 371-378, 407-414). 


12. The steers described in Finding 11 were weighed, shipped 
and delivered in four shipments as follows (Comp. Exs. 9-13, inc.; 
Tr. pp. 378-382) : 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 29 A.D. 431 


Date No. of Head — Owner Purchase Price 
1966 


August 7 104—Brummett $27,110.16 
August 8 138— - 35,497.34 
August 10 122—Fulton 34,986.18 
August 15 97—  ” 27,860.41 


Coincident with each of the above shipments, Dulaney or Died- 
richsen drew a draft on Denver Boneless Beef Company in the 
amount of purchase price of the shipment, payable to Diedrichsen 
& Son through the Guaranty Bank & Trust Company of Denver, 
and Diedrichsen deposited each of such drafts in his account in 
the First State Bank of Dumas, Texas (Comp. Exs. 11A, 11C, 
12A, 12C, 183A). The drafts of August 7 and August 8 were not 
paid upon their first presentation to the Denver Bank & Trust 
Company, and at Greenstein’s request Diedrichsen resubmitted 
the draft of August 7 as a cash item and the draft of August 8 
as a collection item. The draft of August 7 was subsequently paid 
(Tr. pp. 385-386). On or about August 11, 1966, Diedrichsen 
learned that respondent’s draft to Hill of July 31, 1966, described 
in Finding 10, had been dishonored and Diedrichsen therefore 
refused to release the last shipment of Fulton steers without 
further assurance of payment. Greenstein then called Diedrichsen 
from Denver on August 15, asked Diedrichsen why the cattle 
were not being shipped, told Diedrichsen “We need them for 
Monday morning’s kill” and, at Diedrichsen’s request, sent a 
wire to Diedrichsen’s bank in Dumas, Texas, which read: “Will 
honor draft for 97 cattle to be shipped today. Denver Boneless 
Beef, I. Greenstein”. (Comp. Ex. 18B; Tr. pp. 380-382). Died- 
richsen then released the shipment and the draft of August 15 
was duly honored (Tr. p. 388). The drafts of August 8 and 
August 10, in the amounts of $35,497.44 and $34,986.18, respec- 
tively, were not honored by respondent and, as of the date of 
hearing, respondent had not paid Diedrichsen for the cattle in- 
volved in such shipments (Comp. Exs. 11B, 11C, 11D, 12B, 12C; 
Tr. pp. 86-92, 223-230, 386, 388, 378-392, 417-426, 552). 


CONCLUSIONS 


Complainant contends that respondent promised the sellers un- 
conditionally that it would pay for the livestock in the shipments 
of August 1, August 8 and August 10, 1966; that the sellers were 
thereby induced to release such livestock for shipment to Bell; 
and that respondent, without justification, failed to honor the 





DENVER BONELESS BEEF CO., INC. 
Cite as 29 A.D. 431 


drafts drawn upon it in payment for the shipments, thereby en- 
gaging in an unfair practice in violation of the act (Comp. Brief, 
pp. 18-15, 18). 


Respondent’s position is that the sellers did not deal with re- 
spondent and did not rely upon respondent’s credit in shipping 
the livestock but dealt with and relied wholly upon the credit of 
Asmus, Dulaney and Bell in that respondent’s promises to pay 
were not absolute but conditioned upon having in its possession 
money belonging to Bell, 7.e., funds which it owed to Bell for 
carcasses purchased from it or which it had received from Bell 
for the express purpose of honoring the drafts (Resp. Brief, pp. 
9-10, 28, 30-33). 


There is no question (1) that Hill and Diedrichsen each refused 
to release the livestock in these three shipments without some- 
thing more than their negotiations with Dulaney and Asmus, (2) 
that the cattle were shipped to Bell only after Hill and Diedrich- 
sen had each spoken with Greenstein and had received separate 
assurances of some sort that respondent would pay the drafts, 
(3) that the cattle were purchased to fill respondent’s needs for 
choice carcasses to apply on purchase orders for such carcasses 
which respondent had received from Safeway Stores, (4) that 
the cattle were slaughtered by Bell and the carcasses delivered to 
Safeway in fulfillment of such orders, (5) that Safeway paid 
respondent for the carcasses, and (6) that the drafts drawn on 
respondent in favor of Hill and Diedrichsen were not honored. 
The only issue is with respect to the nature of the promises which 
Greenstein made to Hill and Diedrichsen. Complainant contends 
that these promises were unconditional. Respondent asserts that 
the promises were contingent upon the possession by respondent 
of funds belonging to Bell. Which of these versions is the correct 
one depends upon the credibility of the witnesses. 


Hill testified that he spoke with Greenstein over the telephone 
on July 31, 1966, regarding the third shipment of Crosselle steers. 
The circumstances which led to this conversation are described in 
Finding 10. Hill testified that he asked Greenstein whether he 
would pay for the livestock and that Greenstein stated that he 
would honor the draft. The shipment was released by Hill the 
following day (Tr. pp. 261-263, 271-272, 310). With respect to 
the nature of Greenstein’s promise, Hill testified as follows (Tr. 
p. 272): 
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Q. Did he [Greenstein] at any time during this conversation 
tell you that there would be any conditions upon payment? 


A. No. 


Q. Did he tell you he would have to get money from a third 
party before he paid the draft? 


A. No, ma’am. 


Diedrichsen testified that he spoke with Greenstein over the 
telephone on or about August 3, 1966, concerning shipment of 
the Brummett and Fulton livestock. The circumstances which led 
to this conversation are described in Finding 11. Diedrichsen 
testified that he asked Greenstein “if he was going to pay the 
drafts on these cattle and he said that he would” (Tr. p. 375). 
As to whether Greenstein’s promise was contingent in any way, 
Diedrichsen testified as follows (Tr. pp. 377-378) : 


Q. When you talked to Mr. Greenstein on the phone and he 
told you that he would pay the draft, did he put any other 
conditions on the manner or method of payment? 


A. No conditions whatsoever. 


Diedrichsen also testified that subsequent to the shipment of 
August 8 Greenstein called him, told him that the draft of that 
date for 188 head of Brummett steers was being returned unpaid 
and requested him to deposit the draft again for collection (Tr. 
pp. 385-386). 


Greenstein testified on direct examination that the only drafts 
honored by respondent were paid from funds in respondent’s 
hands which belonged to Bell, that is, money which respondent 
owed Bell for carcasses purchased by respondent from Bell. The 
witness stated that respondent did not honor the three drafts in 
question because it had paid out all of Bell’s funds on prior drafts 
and owed Bell nothing more (Tr. pp. 684-690). No questions were 
asked of Greenstein nor did he mention the telephone conversa- 
tions described by Hill and Diedrichsen in their testimony. 


In response to a question on cross examination, however, Green- 
stein recalled his telephone conversation with Diedrichsen and 
stated that he told Diedrichsen that “the only way the bank 
would honor the draft is if Mr. Harold Asmus would have the 
money here to take care of them” (Tr. pp. 706, 711). 
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There is no basis for respondent’s contention that Hill and 
Diedrichsen relied only on the credit of Dulaney, Asmus and Bell 
in connection with the transactions in question and not upon the 
credit of respondent. The conversations which Hill and Diedrich- 
sen had with Greenstein took place after both sellers had learned 
that personal checks given by Dulaney in payment for prior ship- 
ments of Crosselle steers had been returned unpaid, and for this 
reason they refused to release any further shipments without 
some guarantee of payment, and the shipments in question were 
released only after Greenstein had given such guarantee. The 
record thus establishes that Hill and Diedrichsen specifically de- 
clined any reliance upon the credit of Dulaney, Asmus or Bell, 
that they relied only on respondent’s credit, and that they re- 
leased the shipments solely on the basis of respondent’s promises 
to pay. 


The preponderance of the evidence establishes that these prom- 
ises were not contingent or conditional. In the first place, the 
testimony of Hill and Diedrichsen that Greenstein promised to 
pay without imposing any condition was corroborated by Dulaney. 
This witness testified that he also spoke with Greenstein concern- 
ing the shipments of the Crosselle and Burmmett cattle and in- 
formed Greenstein concerning the details of each transaction, and 
that he was told by Greenstein to ship the cattle and that the 
drafts would be paid (Tr. pp. 45-46, 86-87, 92-94). 


Secondly, the lack of any testimony by Greenstein on direct 
examination concerning the telephone conversations which Du- 
laney, Hill and Diedrichsen described in their testimony is not 
without significance. Greenstein was present throughout the hear- 
ing and heard this testimony (Tr. p. 695). Respondent’s principal 
defense rests upon the contention that Greenstein did not in fact 
make the commitments which this testimony ascribes to him. 
Under the circumstances, one would expect him to have repudiated 
these conversations at the first opportunity, but he did not do so. 


Greenstein’s only reference on direct examination to any of the 
transactions in question was a denial that he had ever authorized 
Diedrichsen to draw drafts on the Denver Guaranty Bank (Tr. 
pp. 683-684), and a similar denial that he had authorized Hill 
to ship cattle on respondent’s credit or “on a promise to pay for 
those cattle” (Tr. p. 688). These general denials are not, in our 
view, sufficient to outweigh the testimony of Dulaney, Hill and 
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Diedrichsen as to the specific nature of Greenstein’s promises 
during the conversations which they described. 


Finally, the claim that Greenstein’s promises were conditional 
only is not credible in view of the established facts. Hill and 
Diedrichsen had refused to ship their livestock on the basis of 
Bell’s credit or on the basis of Dulaney’s representations that re- 
spondent would pay, and they demanded some assurance directly 
from respondent. That they then released over $100,000 worth 
of livestock in reliance upon respondent’s promises that the drafts 
would be paid only if Bell furnished the money is not a reasonable 
conclusion to say the least. Having refused to rely directly on 
Bell’s credit, we cannot believe that they were willing to do so in- 
directly. 


Counsel for respondent argues that the sales in the transactions 
in question were made and the cattle shipped to Bell and not to 
respondent. This is true, but not controlling under the circum- 
stances. Respondent does not deny that the cattle were purchased 
for the express purpose of enabling respondent to fill its orders 
from Safeway, that they were used for that purpose, and that re- 
spondent received payment from Safeway. For example, when 
Diedrichsen refused to release the last shipment of Fulton steers 
on August 15, Greenstein called him and asked why the cattle 
had not been shipped, and stated “We need them for Monday 
morning’s kill” (Tr. pp. 380-382). This was Diedrichsen’s testi- 
mony and it was not denied by Greenstein. As for the shipment 
of the livestock to Bell rather than respondent, this was the usual 
and necessary procedure because respondent had no slaughtering 
facilities. 


Respondent’s proposed findings described many transactions in 
which Diedrichsen sold livestock to Dulaney or Asmus or both 
prior to the transactions involving the three shipments here in 
question, and respondent’s counsel stresses the fact that in these 
prior transactions payment was made by drafts on Bell drawn 
by Asmus or Dulaney without Diedrichsen’s knowledge of re- 
spondent’s existence or any possible reliance by him upon its 
credit. Counsel concludes that “there was no course of dealing in 
reliance upon Denver Boneless Beef’s drafts, for the shipments 
had regularly been made upon unverified drafts upon Bell Pack- 
ers, Inc., or upon the short checks of Dewit Dulaney” and that 
the “Brummett and Fulton cattle were purchased by Asmus and 
Dulaney in just the way other cattle had been for months pur- 
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chased at the Diedrichsen yards” (Resp. Proposed Findings 51, 
60). 


It is true that Diedrichsen had many transactions with Asmus 
and Dulaney prior to mid-July 1966, and respondent explored 
these in detail at the hearing and in its proposed findings. It is 
clear also that in these sales Diedrichsen relied only upon the 
credit of Asmus and Dulaney, and it could be argued that these 
prior transactions established a course of dealing as between 
Asmus and Dulaney on the one hand and Diedrichsen on the 
other. However, this would be material only if the three ship- 
ments involved in this proceeding were made under the same 
circumstances and without any deviation from the previous course 
of dealing. This is not the case. The sellers were unwilling to re- 
lease and refused to release these three shipments pursuant to 
the course of dealing theretofore followed but insisted upon a 
commitment from respondent, which was something they had not 
previously required, and the livestock were not shipped until 
after Greenstein had made that commitment. 


It should be noted also that Greenstein did not deny that shortly 
after the Safeway business was obtained, respondent entered into 
an agreement with Asmus that respondent would pay for his 
purchases of the live cattle needed for the choice carcasses to fill 
the Safeway orders. Respondent now asserts that the agreement 
was that it would pay out only what it owed to Asmus and no 
more. This is not convincing since, obviously, such an arrange- 
ment would not help Asmus pay for the live cattle purchases. If 
respondent was willing to honor drafts only to the extent that 
Asmus supplied the funds or had existing credits on respondent’s 
books, there would be no reason why respondent should have be- 
come involved at all. To the extent of his own resources, Asmus 
could draw and honor his own drafts. But assuming arguendo 
that the agreement was subject to the conditions claimed by re- 
spondent, it was not, as we have found, made known to the sellers 
and therefore not binding upon them. Insofar as the sellers were 
concerned, they released their livestock for shipment in considera- 
tion of respondent’s unconditional promise to pay, and the sub- 
sequent refusal to pay was unjustified. Groseclose v. Jackson, 26 
A.D. 1167, 1175 (1967). 


It is well established that the unjustified failure to pay for 
livestock purchased in commerce is an unfair practice within the 
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meaning of section 202 (a) of the act. In re Mike Chiapetti Pack- 
ing Company, 23 A.D. 1118 (1963); In re George Ash, 23 A.D. 
889 (1963); In re Eastern Meats, 21 A.D. 134 (1962); In re 
Goldring Packing Company, 21 A.D. 26 (1962) ; In re Rosenthal 
Packing Company, 19 A.D. 971 (1960). 


Respondent makes the case out to be one merely of a contract 
dispute which was the subject of litigation in the courts of Colo- 
rado and respondent claims that a settlement of the litigation 
has been made. 


This, of course, is not a proceeding for the ordering of repara- 
tion to be paid by respondent. It is a disciplinary proceeding under 
Title II of the act and is brought in vindication of the public in- 
terest regardless of the outcome of the court litigation. 


We have dismissed complaints in the past under Title II where 
we were satisfied that the cases involved bona fide contract dis- 
putes. In re First National Stores, Inc., 23 A.D. 1839 (1964) ; In 
re Alfred Salmon, et al., 23 A.D. 662 (1964). But here we have a 
case in which sellers of livestock or their representatives released 
livestock upon the express and unconditional promises of re- 
spondent’s Greenstein to pay the purchase prices of the livestock, 
promises which were not kept (Findings of Fact 10, 11 and 12). 
The livestock would not have been released if the promises were 
not made. This situation is more than a contract dispute as be- 
tween the sellers and respondent. There is an element of bad faith 
present and we believe that there was a violation of section 202 (a) 
of the act which makes unlawful any “unfair, unjustly discrimi- 
natory or deceptive practice or device” in commerce. We think 
a cease and desist order should issue. In view of the way in which 
respondent operates its business the same kind of situation 
could arise again in the future. 


ORDER 


Respondent Denver Boneless Beef Company, Inc., its officers, 
directors, agents, and employees, directly or through any corpo- 
rate or other device, shall cease and desist from failing (1) to 
comply with its obligations under contracts or agreements with 
other persons to pay for livestock purchased by them, and (2) to 
pay for livestock purchased by other persons when it was agreed 
with the seller that it will pay for such livestock. 
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(No. 18,095) 


In re ARTHUR L. NIEBERGALL, JR. P&S Docket No. 4300. Decided 
April 27, 1970. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price for livestock, meats, and poultry purchased in com- 
merce and from issuing insufficient funds checks in payment of livestock 
purchases. 


James S. Krzyminski for complainant. 
Galbraith, Seibert & Kasserman, Wheeling, W. Va., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 13, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 20, 1970, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examnier, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Arthur L. Niebergall, Jr., d/b/a Niebergall Packing 
Co., hereinafter referred to as the respondent, is an individual 


whose address is 4341 Wood Street, Wheeling, West Virginia 
26003. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 
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2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, in connection with his 
operations as a packer, purchased livestock in commerce and fail- 
ed to pay, when due, the full purchase price for such livestock. 


As of the date of the issuance of the complaint there remained 
unpaid a total of $16,446.10 for such livestock purchases. 


3. Respondent, during 1969, purchased meat and poultry in 
commerce on open accounts from the sellers listed in paragraph 
III of the complaint and in connection with such purchases has 
failed to pay, when due, the full purchase price for such meat 
and poultry. As of the date of the issuance of the complaint 
there remained unpaid a total of $7,146.04 for such meat and 
poultry purchases. 


4. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks or drafts which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the account upon which such checks or drafts were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a packer, shall 
cease and desist from: (1) failing to pay, when due, the full 
purchase price for livestock, meats, and poultry purchased in 
commerce; and (2) issuing checks or drafts in payment for live- 
stock purchased in commerce without maintaining sufficient funds 
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on deposit in the bank account on which they are drawn to pay 
such checks or. drafts when presented for payment. 


This order shall become effective on the first day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 13,096) 


MADISON COUNTY AUCTION v. LOWELL H. PETERS, d/b/a PETERS 
LIVESTOCK BUYERS, AND ROE VAN METER. P&S Docket No. 
4170. Decided April 27, 1970. 


Agency 


Where Van Meter purchased and sold the livestock for his own account, the 
mere fact that Peters issued checks in payment for Van Meter’s pur- 
chases is not proof of agency. 


Failure to pay—Liability 


Where respondent Van Meter purchased and sold the livestock for his own 
account and where complainant relinquished said livestock to Van Meter 
in reliance upon Peters’ promise to pay for them, and where Peters knew 
said livestock had not been paid for when he retained the proceeds of 
resale, respondents Van Meter and Peters are jointly and severally liable 
to complainant for the full purchase price of the livestock. 


Dean Erb, Gowrie, Iowa, for complainant. 
James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for 
respondent Lowell H. Peters. 
Edward Spellman, Spellman, Spellman & Spellman, Perry, Iowa, for 
respondent Roe Van Meter. 
Darwin Bunger, Carrol, Iowa, for respondent Roe Van Meter. 


Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seq.), in which complain- 
ant seeks reparation in the sum of $1986.06, allegin= that re- 
spondents purchased livestock from complainant on August 6, 


1968, for which payment was not made. 
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Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Roe Van Meter on April 21, 1969, and on respondent 
Peters on the same date. A copy of the investigative report was 
served on complainant on April 21, 1969. 


The respondents filed individual answers. Respondent Peters 
requested an oral hearing, which was held at Fort Dodge, Iowa, 
on October 2, 1969, before Dona Kahn, Office of the General 
Counsel of this Department. Complainant was represented by 
Dean Erb, attorney, Gowrie, Iowa. Respondent Van Meter was 
represented by Edward M. Spellman, attorney, Perry, Iowa; and 
respondent Peters by James A. Schall, attorney, Storm Lake, 
Iowa. Three witnesses testified at the hearing. No proposed find- 
ings, orders or briefs in support thereof were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Madison County Auction, Winterset, Iowa, is 
a partnership composed of Ernest Stowell and Thelma Jackson, 
which is engaged in the business of selling livestock in commerce 
on a commission basis at the Madison County Auction Stockyard, 
a posted stockyard under the Act. The partnership is registered 
with the Secretary as a market agency. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer. This re- 
spondent operates a buying station under the name “Rippey Feed 
Yard”, Rippey, Iowa. This feed yard was owned by Gene W. 
Hastie and leased to Van Meter for the purposes of operating a 
buying station and housing his family. As of November 19, 1968, 
respondent Van Meter was registered with the Secretary of Agri- 
culture as a dealer. This registration was amended on December 
9, 1968, to include market agency operations of buying on com- 
mission. 


3. Respondent Lowell H. Peters, doing business as Peters Live- 
stock Buyers, Storm Lake, Iowa, was at all times material herein 
engaged in the business of buying and selling livestock in com- 
merce for his own account and since July 22, 1960 has been 
registered with the Secretary of Agriculture as a dealer. Re- 
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spondent Peters also operates a business for the trucking of 
livestock. 


4. During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between these 
two. The receipts from the resale of the livestock to various 
packers were generally submitted to Peters by Van Meter to re- 
imburse Peters for the checks issued to pay for the livestock. 
The agreement also provided that Peters was to be given the op- 
portunity to haul any of the livestock Van Meter so purchased 
and be paid the normal trucking charges. 


5. On or about April 16, 1968, Roe Van Meter informed Ernest 
Stowell that he would be buying livestock at the stockyard and 
that Lowell Peters would be paying for the livestock. Stowell 
then telephoned Peters to confirm the arrangement and Peters 
informed Stowell that he would pay for Van Meter’s purchases. 


6. As a result of the conversation referred to above, complain- 
ant sold livestock to Van Meter each week from April 16, 1968, 
through August 6, 1968. On August 6, 1968, Van Meter purchased 
23 head of sheep and 26 head of hogs for a total price of $1,986.06. 
On each of the weekly sales, an invoice was made out in Peters’ 
name, mailed to him and Peters paid the amount of the invoices 
for each sale with the exception of August 6, 1968. 


7. On July 23, 1968, Stowell spoke to Peters on the telephone 
and was assured that the arrangement between Van Meter and 
Peters was still in force and during this conversation Stowell 
asked Peters to inform complainant if for any reason Peters 
would no longer be paying for the livestock purchases. 


8. On August 26, 1968, Stowell telephoned Peters to inquire 
about payment for the August 6 sale and was told that Peters 
“had some straightening out to do.” To date complainant has not 
been paid for the livestock in issue. The receipts from the resale 
of the lambs were submitted to Peters. 


9. The complaint was filed on August 27, 1968, within 90 days 
after the accrual of the cause of action. 


CONCLUSIONS 


The initial question in issue is complainant’s contention that 
the livestock were purchased by Van Meter as agent for Peters 
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and that therefore Peters is liable as principal. We find no merit 
to this contention. The mere fact that Peters issued checks for 
purchases by Van Meter is not proof of agency. See Bales Con- 
tinental Commission Co., Inc. v. Ted Perrion, 28 A.D. 127 (1969) 
and cases cited therein on pages 135-136. The evidence is that 
Van Meter purchased these livestock for his own account and re- 
sold them to whomever he chose, again for his own account. Com- 
plainant was aware of the fact that the livestock was resold to 
various packers by Van Meter and not to or by Peters and we 
can find little basis in the record to establish that Peters was the 
purchaser, either as principal or joint venturer. Nor is there any 
evidence of apparent authority in this instance. 


This leads us to the conclusion that although Peters may have 
promised either Van Meter or complainant to pay for the live- 
stock purchases by Van Meter, this does not excuse Van Meter’s 
primary liability for the livestock he purchased for his own ac- 
count and he is liable to complainant for the full purchase price. 
See Russell v. Mitchell, 25 A.D. 519 (1966) and Groseclose v. 
Jackson et al., 26 A.D. 1167, 1174 (1967). 


Peters liability is next in issue. There is ample evidence in the 
record to establish that Peters had a working arrangement with 
Van Meter to pay for the latter’s livestock purchases, to be re- 
imbursed from the proceeds of resale. This type of arrangement is 
not unusual in the livestock industry. See Groseclose v. Jackson 
et al., 26 A.D. 1167 at p. 1174 (1967). Since complainant relin- 
quished the livestock in reliance upon the fact that Peters had 
promised them that he would pay for the livestock, a failure to 
so pay is clearly unjust and unreasonable. Groseclose v. Jackson, 
supra; Hoffman v. Ziegweid and Stockland Union Stockyards, 28 
A.D. 1816 (1969). Moreover, Peters knew that the livestock had 
not been paid for when he retained some of the proceeds of re- 
sale. See Stockton Livestock v. Kuhlman, 25 A.D. 504, 508 (1966). 


The financial accountings between Van Meter and Peters were 
and remain confused—at the hearing both respondents were un- 
able to give the current status of Van Meter’s account with Peters. 
However, this does not excuse Peters from performance of the 
promise to pay for Van Meter’s purchases even if it were estab- 
lished that Van Meter owed him money. Accordingly, it must be 
concluded that Peters is liable to complainant in reparation as 
well as Van Meter. See Lizer v. Peters, P. & S. Docket No. 4175, 
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29 A.D. 402 (1970) for discussion of authority to issue repara- 
tion orders against dealers. 


ORDER 


Respondents Van Meter and Peters, within 30 days from the 
date of this order, shall jointly and severally pay complainant as 
reparation the sum of $1,986.06, with interest thereon at the rate 
of 6% per annum from September 1, 1968 until paid. 


Copies hereof shall be served upon the parties. 


(No. 13,097) 


A. J. BOLT v. ROE VAN METER, L. H. PETERS AND GENE W. HAS- 
TIE. P&S Docket No. 4191. Decided April 27, 1970. 


Agency 


Where respondent Van Meter purchased and sold the livestock for his own 
account, the mere fact that respondent Peters issued checks in payment 
for Van Meter’s purchases is not proof of agency. 


Failure to pay—Liability 


Where respondent Van Meter purchased and sold the livestock for his own 
account and where complainant relinquished said livestock to Van Meter 
in reliance upon respondent Peters to pay for them, and where Peters 
knew the livestock had not been paid for when he retained the proceeds 
of resale, respondents Van Meter and Peters are jointly and severally 
liable to complainant for the full purchase price of the livestock. 


Dismissal—Party not dealer against whom reparation may be sought 


Where complainant proposed dismissal of the complaint against respondent 
Hastie, we agree, since, due to insufficient evidence that this respondent 
was a dealer at times material herein, reparation may not be sought 
against him and the complaint as to said respondent is dismissed. 


D. M. Statton, Mahoney, Jordan & Statton, Boone, Iowa, for complainant. 
Edward M. Spellman, Spellman, Spellman & Spellman, Perry, Iowa, for 
respondent Roe Van Meter. 

James A. Schall, Pendleton & Pendleton, Storm Lake, Iowa, for re- 
spondent L. H. Peters. 

Richard Poffenberger, Joy, Wifvat & Poffenberger, Perry, Iowa, for re- 
spondent Gene W. Hastie. 

Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, as amended (7 U.S.C. 181 et seqg.), in which com- 
plainant seeks reparation in the sum of $1,948.60, alleging that 
respondents purchased livestock from him on July 17, 1968, and 
July 24, 1968, for which payment was not made. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon 
respondent Roe Van Meter on June 12, 1969, on respondent 
Peters on the same date, and on respondent Hastie on June 14, 
1969. A copy of the investigative report was served on com- 
plainant on June 12, 1969. 


All respondents filed individual answers. Respondent Hastie 
objected to some “testimony” contained in the investigative re- 
port. Respondent Peters requested an oral hearing. 


An oral hearing was held at Fort Dodge, Iowa, on October 1 
and 2, 1969, before Dona Kahn, Office of the General Counsel 
of this Department. Complainant was represented by D. M. 
Statton, attorney, Boone, Iowa. Respondent Van Meter was 
represented by Edward M. Spellman, attorney, Perry, Iowa; re- 
spondent Peters by James A. Schall, attorney, Storm Lake, Iowa; 
and respondent Hastie by Richard Poffenberger, attorney, Perry, 
Iowa. Five witnesses testified at the hearing. Proposed findings 
and order and brief in support thereof were filed by complainant. 
Respondents Hastie and Peters filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. J. Bolt, is an individual who owns and 
operates a farm at Madrid, Iowa. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer and of 
buying on a commission basis as a market agency. This respon- 
dent operates a buying station under the name “Rippey Feed 
Yard”, Rippey, Iowa. This feed yard is owned by respondent 
Hastie and leased to Van Meter for the purposes of operating a 
buying station and housing his family. Since November 19, 1968, 
respondent Van Meter has been registered with the Secretary of 
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Agriculture as a dealer. This registration was amended on 
December 9, 1968, to include a market agency buying on com- 
mission. 


3. Respondent L. H. Peters, Storm Lake, Iowa, was at all 
times material herein engaged in the business of buying and 
selling livestock in commerce for his own account and has been 
registered with the Secretary of Agriculture as a dealer since 
July 22, 1960. Respondent Peters also operates a business for the 
trucking of livestock. 


4. Respondent Gene W. Hastie is an individual residing at 
Afton, Iowa. On December 12, 1967, this respondent registered 
as a dealer and furnished bond, which was terminated November 
4, 1968, and the registration was rendered inactive on January 
30, 1969. For five weeks during the year 1967, Hastie operated 
as a dealer, buying and selling livestock in commerce for his own 
account, but at all other times material herein he did not engage 
in the business of a dealer. 


5. During the months of August 1967 to August 1968, respon- 
dent Van Meter was buying livestock and paying for them with 
checks issued by respondent Peters under an agreement between 
these two respondents. The receipts from the resale of the live- 
stock to various packers were generally submitted to Peters by 
Van Meter to reimburse Peters for the checks issued to pay for 
the livestock. The agreement also provided that Peters was to be 
given the opportunity to haul any of the livestock Van Meter so 
purchased and be paid the normal trucking charges. 


6. For several years complainant has sold pigs to Van Meter 
by delivering them to the Rippey Feed Yards. Payment was 
usually received from Lowell Peters, and occasionally from Gene 
Hastie. In four specific transactions in May and June of 1968, 
Peters made payment to complainant by check for livestock pur- 
chased by Van Meter. 


7. On July 17, 1968, complainant delivered 79 pigs, 5 butcher 
hogs, 1 stag, 1 sow and 4 boars to Van Meter at the feed yard in 
Rippey and sold them to Van Meter for $1,866.43. On July 24, 
1968, complainant delivered 11 pigs to the same location and sold 
them to Van Meter for $82.17. It was contemplated at the time 
of sale that the livestock would be resold to packers for slaughter 
purposes. The livestock in.issue were resold to Park Pack, Chi- 
cago, Illinois, Arnold Nielsen, Exira, Iowa, Russell Pack, Chicago, 
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Illinois, and Leslie Hastie, Perry, Iowa. Checks received by Van 
Meter in payment of these livestock were submitted to Peters. 
Complainant has not been paid for the livestock in issue. 


8. The complaint was filed on September 10, 1968, within 90 
days after the accrual of the cause of action. 


CONCLUSIONS 


Complainant in his proposed order, dismisses the complaint 
against Hastie. We agree on the grounds that it must be con- 
cluded that there is insufficient evidence to establish that re- 
spondent Hastie was at the times material herein engaged in the 
business of a dealer, against whom reparation may be sought. 
See Bruce v. Dewey Martin, 28 A.D. 159 (1969) and cases cited 
therein on p. 163. 


The next question in issue is complainant’s contention that the 
livestock were purchased by Van Meter as agent for Peters and 
that therefore Peters is liable as principal. We find little merit 
to this contention. The mere fact that Peters issued checks for 
purchases by Van Meter is not proof of agency. See Bales Con- 
tinental Commission Co., Inc. v. Ted Perrion, 28 A.D. 127 (1969), 
and cases cited therein on pages 135-136. The evidence is that 
Van Meter purchased these livestock for his own account and re- 
sold them to whomever he chose, again for his own account. 
Complainant was aware of the fact that the livestock was resold 
to various packers by Van Meter and not to or by Peters and we 
can find little basis in the record to establish that Peters was the 
purchaser, either as principal or joint venturer. 

This leads us to the conclusion that although Peters may have 
promised Van Meter and others to pay for livestock purchases 
by Van Meter, this does not excuse Van Meter’s primary liability 
for the livestock he purchased for his own account and he is ac- 
cordingly liable to complainant for the full purchase price. See 
Russell v. Mitchell, 25 A.D. 519 (1966) and Groseclose v. Jack- 
son et al., 26 A.D. 1167, 1174 (1967). 

Peters liability is next in issue. There is ample evidence in the 
record to establish that Peters had a working arrangement with 
Van Meter to pay for the latter’s livestock purchases, and then 
to be reimbursed from the proceeds of resale. This type of ar- 
rangement is not unusual in the livestock industry. See Grose- 


close v. Jackson et al., supra at p. 1174 (1967). Since complainant 
relinquished the livestock in reliance upon the fact that Peters 
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was to pay for the livestock, a failure to so pay is clearly unjust 
and unreasonable. Groseclose v. Jackson, supra; Hoffman v. Zieg- 
weid and Stockland Union Stockyards, 28 A.D. 1316 (1969). 
Moreover, Peters knew that the livestock had not been paid for 
when he retained the proceeds of resale. See Stockton Livestock 
v. Kuhlman, 25 A.D. 504, 508 (1966). 


The financial accountings between Van Meter and Peters were 
and remain confused—at the hearing both respondents were ap- 
parently unable to present records to establish the current status 
of Van Meter’s account with Peters. However, this does not ex- 
cuse Peters from performance of the promise to pay for Van 
Meter’s purchases. Accordingly, we must conclude that under 
the circumstances of this case, respondent Peters is liable to 
complainant for reparations in the amount of the purchases. See 
Lizer v. Peters, P. & S. Docket No. 4175, 29 A.D. 402 (1970) for 
discussion of authority to issue reparation orders against dealers. 


ORDER 


Respondents Roe Van Meter and Lowell Peters, within 30 days 
from the date of this order, shall jointly and severally pay com- 
plainant as reparation the sum of $1,948.60 with interest thereon 
at the rate of 6% per annum from August 1, 1968, until paid. 
The complaint is hereby dismissed as to respondent Hastie. 


Copies hereof shall be served upon the parties. 


(No. 13,098) 


W. K. HELMS v. ROE VAN METER, L. H. PETERS, AND GENE W. 
HASTIE. P&S Docket No. 4188. Decided April 27, 1970. 


Agency 


Where respondent Van Meter purchased and sold the livestock for his own 
account, the mere fact that respondent Peters issued checks in payment 
for Van Meter’s purchases is not proof of agency. 


Failure to pay—Liability 


Where respondent Van Meter purchased and sold the livestock for his own 
account and where complainant relinquished said livestock to Van Meter 
in reliance upon respondent Peters to pay for them, and where Peters 
knew the livestock had not been paid for when he retained the proceeds 
of resale, respondents Van Meter and Peters are jointly and severally 
liable to complainant for the full purchase price of the livestock. 
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Dismissal—Party not a dealer 


On motion of complainant and for lack of jurisdiction, the complaint against 
respondent Hastie is dismissed. 

Mahoney, Jordan & Statton, Boone, Iowa, for complainant. 
Spellman, Spellman & Speliman, Perry, Iowa, for respondent Van Meter. 
Pendleton & Pendleton, Storm Lake, Iowa, for respondent L. H. Peters. 
Joy, Wifvat & Poffenberger, for respondent Gene W. Hastie. 
Dona Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), in which 
complainant seeks reparation in the sum of $1,838.83, alleging 
that respondents purchased livestock from him on July 20, 1968, 
for which payment was not made. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Administration of the De- 


partment and filed in the proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent Roe Van Meter on June 14, 1969, on respondent Peters 
on June 13, 1969, and on respondent Hastie on June 14, 1969. 
A copy of the investigative report was served on complainant on 
June 12, 1969. 


All respondents filed individual answers. Respondent Hastie 
objected to some “testimony” contained in the investigative re- 
port. Respondent Peters requested an oral hearing. 


An oral hearing was held at Fort Dodge, Iowa on October 1 
and 2, 1969, before Dona Kahn, Office of the General Counsel 
of this Department. Complainant was represented by D. M. Stat- 
ton, attorney, Boone, Iowa. Respondent Van Meter was represent- 
ed by Edward M. Spellman, attorney, Perry, Iowa; respondent 
Peters by James A. Schall, attorney, Storm Lake, Iowa; and re- 
spondent Hastie by Richard Poffenberger, attorney, Perry, Iowa. 
Four witnesses testified at the hearing. Proposed findings and 
order and brief in support thereof were filed by complainant. 
Respondent filed a reply brief. Respondent Hastie filed a brief, 
but no other respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, W. K. Helms, Madrid, Iowa, is an individual 
who owns and operates a farm at Madrid, Iowa, and buys and 
sells livestock in commerce for his own account. He is registered 
with the Secretary of Agriculture as a dealer. 


2. Respondent Roe Van Meter, Rippey, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account as a dealer and of 
buying on a commission basis as a market agency. This respon- 
dent operates a buying station under the name Rippey Feed Yard, 
Rippey, Iowa. This feed yard is owned by respondent Hastie and 
leased to Van Meter for the purposes of operating a buying sta- 
tion and housing his family. As of November 19, 1968, respon- 
dent Van Meter was registered with the Secretary of Agriculture 
as a dealer. On December 9, 1969, this registration was amended 
to extend his operations as a market agency, buying on commis- 
sion. 


3. Respondent L. H. Peters, Storm Lake, Iowa, was at all times 
material herein engaged in the business of buying and selling 
livestock in commerce for his own account and is registered with 
the Secretary of Agriculture as a dealer since July 22, 1960. 
Respondent Peters also operates a business for the trucking of 
livestock. 


4. Respondent Gene W. Hastie is an individual residing at 
Afton, Iowa. On December 12, 1967, this respondent registered as 
a dealer and furnished bond which was terminated November 14, 
1968 and the registration was rendered inactive on January 30, 
1969. For five weeks during the year 1967, Hastie operated as a 
dealer, buying and selling livestock in commerce for his own 
account, but at all other times material herein he did not engage 
in the business of a dealer. 


5. During the year August 1967 to August 1968, respondent 
Van Meter was buying livestock and paying for them with checks 
issued by respondent Peters under an agreement between these 
two respondents. The receipts from the resale of the livestock to 
various packers were generally submitted to Peters by Van Meter 
to reimburse Peters for the checks issued to pay for the live- 
stock. The agreement also provided that Peters was to be given 
the opportunity to haul any of the livestock Van Meter so pur- 
chased and be paid the normal trucking charges. 
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6. For several years complainant has sold livestock to Van 
Meter by delivering them to the Rippey Feed Yards. In January 
of 1968 Van Meter informed complainant that Peters would be 
paying for future purchases. Payment was in fact usually re- 
ceived by complainant from Lowell Peters, and occasionally from 
Gene Hastie. In connection with 23 separate transactions between 
January 3, 1968 and July 26, 1968, Peters made payment to com- 
plainant by check for livestock purchased by Van Meter. 


7. On July 20, 1968, complainant delivered 2 pigs, 1 buck, 1 
sow, 3 boars and 54 lambs to Van Meter at the feed yard in Rip- 
pey and sold them to Van Meter for $1,838.83. The livestock in 
issue were resold to Pioneer Pack, Bolling Green, Ohio, Arnold 
Nielsen, Exira, Iowa, Dubuque Pack, Dobuque, Iowa, and Detroit 
Veal and Lamb, Detroit, Michigan. Checks received by Van Meter 
in payment of these livestock were submitted to Peters. Com- 
plainant has not been paid for the livestock in issue. 


8. The complaint was filed on September 10, 1968, within 90 
days after the accrual of the cause of action. 


CONCLUSIONS 


Complainant proposes that the complaint against Hastie be 
dismissed. We agree since it must be concluded that there is in- 
sufficient evidence to establish that respondent Hastie was at the 
times material herein a dealer, against whom reparation may be 
sought. See Bruce v. Dewey Martin, 28 A.D. 159 (1969) and cases 
cited therein on p. 1638. 


The next question in issue is complainant’s contention that the 
livestock were purchased by Van Meter as agent for Peters and 
that therefore Peters is liable as principal. We find little merit 
to this contention. The mere fact that Peters issued checks for 
purchases by Van Meter is not proof of agency. See Bales Con- 
tinental Commission Co., Inc. v. Ted Perrion, 28 A.D. 127 (1969) 
and cases cited therein on pages 135-136. The evidence is that 
Van Meter purchased these livestock for his own account and 
resold them to whomever he chose, again for his own account. 
Complainant was aware of the fact that the livestock was resold 
to various packers by Van Meter and not to or by Peters and we 
can find little basis in the record to establish that Peters was the 
purchaser, either as principal or joint venturer. 


This leads us to the conclusion that although Peters may have 
promised Van Meter and others to pay for livestock purchases 
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by Van Meter, this does not excuse Van Meter’s primary liability 
for the livestock he purchased for his own account and he is liable 
to complainant for the full purchase price. See Russell v. Mitchell, 
25 A.D. 519 (1966), and Groseclose v. Jackson et al., 26 A.D. 
1167, 1174 (1967). 


Peters liability is next in issue. There is ample evidence in the 
record to establish that Peters had a working arrangement with 
Van Meter to pay for the latter’s livestock purchases, and then 
to be reimbursed from the proceeds of resale. This type of ar- 
rangement is not unusual in the livestock industry. See Grose- 
close v. Jackson et al., supra at page 1174 (1967). Since com- 
plainant relinquished the livestock in reliance upon the fact that 
Peters was to pay for the livestock, a failure to so pay is clearly 
unjust and unreasonable. Groseclose v. Jackson, supra, Hoffman 
v. Ziegweid and Stockland Union Stockyards, 28 A.D. 13816 
(1969). Moreover, Peters knew that the livestock had not been 
paid for when he retained the proceeds of resale. See Stockton 
Livestock v. Kuhlman, 25 A.D. 504, 508 (1966). 


The financial accountings between Van Meter and Peters were 
and remain confused—at the hearing both respondents apparent- 
ly were unable or unwilling to present records to establish the 
current status of Van Meter’s “account” with Peters. However, 
this does not excuse Peters from performance of the promise to 
pay for Van Meter’s purchases. 


Accordingly we must conclude, that under the circumstances of 
this case respondent Peters is also liable to complainant for 
reparations in the full amount of the purchase price. See Lizer v. 
Peters, P. & S. Docket No. 4175, 29 A.D. 402 (1970) for discus- 
sion of statutory authority for issuance of reparation order 
against dealers. 


ORDER 


Respondents Van Meter and Peters, within 30 days from the 
date of this order, shall jointly and severally pay complainant as 
reparation the sum of $1,838.83, with interest thereon at the rate 
of 6% per annum from August 1, 1968 until paid. The complaint 
is hereby dismissed as to respondent Hastie. 


Copies hereof shall be served upon the parties. 
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(No. 18,099) 
In re ST. PAUL UNION STOCKYARDS, Division of United Stock- 

yards Corporation. P&S Docket No. 1211. Decided April 28, 
1970. 


Modification of rates and charges 





Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including December 
31, 1971. 


Ray Stoddard for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on February 3, 1969 (28 
A.D. 123), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1970, unless modified or extended by further order before the 
latter date. 


On March 20, 1970, a petition was filed on behalf of the respon- 
dent requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects, and requesting that the current schedule, as so modified, 
be continued in effect to and including December 31, 1971. No- 
tice of the petition and its contents was published in the Federal 
Register on April 11, 1970 (35 F.R. 6016), and, although in- 
terested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 








The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including 
December 31, 1971, unless modified or extended by further order 
before that date. 





Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
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requested in the petition filed on March 20, 1970, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 13,100) 


WILLIAM W. MCADAMS, d/b/a STOCK-GROWERS & TAGG R. CoM- 
MISSION Co. v. LEONARD C. CHRISTENSEN. P&S Docket No. 
4001. Decided April 28, 1970. 


Rejection—Damages 


Where respondent rejected without justification livestock purchased by him 
from complainant, complainant is entitled to reparation based upon the 
difference between the contract price and the resale proceeds plus amount 
of incidental damages incurred by complainant, less the amount of re- 
duction to which respondent was entitled for animals found to be un- 
merchantable, which reduction was in accordance with the terms of sale. 


Thomas C. Rosser, Omaha, Neb., for complainant. 
Keith Beekley, Sioux City, Iowa, for respondent. 
Patrick J. Hurley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yard Act, 1921, as amended (7 U.S.C. 181 et seq.). The proceed- 
ing was instituted by a formal complaint filed on January 5, 
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1968, alleging that on November 25, 1967, respondent purchased 
194 head of cattle from complainant but refused to pay for them 
or to accept any of them, and that complainant resold the 194 
head the following business day at a loss. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon the 
respondent on April 10, 1968. A copy of the investigative report 
was served on the complainant on April 9, 1968. 


Respondent filed an answer on April 22, 1968, stating that 
complainant had no claim against him and alleging that com- 
plainant had agreed to rescind the contract and take all the cattle 
back. By a separate letter dated April 15, 1968, respondent re- 
quested an oral hearing. 


An oral hearing was held at Sioux City, Iowa, on May 16, 1969. 
Patrick J. Hurley, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Complainant 
was represented by an employee, Thomas C. Rosser; and respon- 
dent was represented by Keith Beekley, attorney, Sioux City, 
Iowa. Oral testimony was given by Thomas C. Rosser for the 
complainant and by Leonard Christensen and John E. Downing 
for the respondent. 


FINDINGS OF FACT 





1. Complainant, William W. McAdams, was at all times ma- 
terial herein an individual doing business as Stock-Growers & 
Tagg R. Commission Co. and as such was engaged in the business 
of a market agency, registered with the Secretary of Agriculture 
under the Act to buy and sell all species of livestock in commerce 
on a commission basis, and at the Union Stockyards, Omaha, 
Nebraska, a posted stockyard under the Act, hereinafter also 
referred to as the stockyard. 





2. Respondent, Leonard C. Christensen, an individual whose 
address is Sioux City, Iowa, was at all times material herein en- 
gaged in the business of a market agency, registered with the 
Secretary of Agriculture under the Act to buy cattle in commerce 
on a commission basis with his principal market being the Sioux 
City Stockyards, Sioux City, Iowa. 


WILLIAM W. McADAMS »v. L. C. CHRISTENSEN 
Cite as 29 A.D. 461 


8. On November 21, 1967, Mike May of the Antler Ranch, 
Meeteetse, Wyoming, consigned some 2300 head of cattle to com- 
plainant for sale at the special feeder auction sale to be conducted 
at the stockyard on November 25, 1967. 


4. These 2300 head of cattle were sold at the auction sale on 
November 25, 1967, in various lots. Before the sale and inter- 
mittently during the sale the auctioneer announced that although 
all of the cattle had been inspected, if any purchaser received an 
unmerchantable animal, he would have the option of weighing 
the animal back to the complainant, or receiving a reduction in 
purchase price of $3.00 per hundredweight on each unmerchan- 
table animal, based upon the average weight of all of the cattle 
sold in that particular lot. 


5. Respondent purchased 194 head of these cattle in lots num- 
bered 3, 5, 8, 19 and 35, weighing a total of 133,520 pounds, for 
a total purchase price of $35,095.50. Respondent inspected the 
cattle immediately after the sale and found certain of the animals 
to be infected with hoof rot disease. Consequently, respondent 
refused to accept any of the cattle and refused to pay the pur- 
chase price. 


6. Two days later, on the next business day, complainant resold 
the 194 head of cattle, then weighing 134,355 pounds, in the same 
lots, for a total purchase price of $34,446.39. During the period 
between the original sale and the resale, the cattle consumed 
$85.36 worth of feed at complainant’s expense. 


7. The purchaser of the cattle at the resale, Wiley Beckett, de- 
signated ten of the 194 head as unmerchantable, exercised the 
option, and received a deduction in purchase price on each of the 
ten of $3.00 per hundredweight. The average weight of all of the 
cattle in the lot was used in determining the amount of the de- 
duction for each animal. Four of the unmerchantable cattle were 
in lot number 5; four were in lot number 8; and two were in lot 
number 19. If this same option had been exercised by the re- 
spondent at the time of the original sale, he would have received 
a reduction in purchase price of $206.54 on these ten unmer- 
chantable cattle. 


8. The complaint was filed on January 5, 1968, within 90 days 
of the accrual of the cause of action. 
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CONCLUSIONS 


In a reparation proceeding, the complainant has the burden of 
establishing his claim by a preponderance of the evidence. 
Wheeless v. Ludwig, 23 A.D. 1232 (1964). Complainant alleges 
that respondent purchased 194 head of cattle in commerce at an 
auction sale conducted by complainant and thereafter refused to 
accept the animals and pay for them. The record shows that 
some 2300 head of cattle were consigned to complainant for sale 
at a special feeder auction sale to be held at the stockyard on 
November 25, 1967. Before the sale began, and intermittently 
throughout the sale, the auctioneer announced that although the 
cattle had been inspected, there might be some unmerchantable 
animals sold. If a purchaser received an unmerchantable animal, 
he was given the option of weighing the animal back to com- 
plainant, or receiving a reduction in purchase price of $3.00 per 
hundredweight from the sales price bid on that lot of cattle. The 
average weight of all the cattle in the lot was to be used in deter- 
mining the amount of the reduction for each unmerchantable 
animal. 







































The cattle were offered for bids in various lots and respondent 
was the successful high bidder on lots number 38, 5, 8, 19 and 35, 
totalling 194 head of cattle. The acceptance of respondent’s bids 
on the five lots constituted an executory contract of sale of the 
194 head. Yellowstone Livestock Commission v. Dupuis, 325 P. 
2d 691 (Mont. 1958); State v. Clinger, 288 P. 2d 1145 (Ida. 
1951) ; Richardson v. Landreth, 260 S. W. 128 (Mo. App. 1924). 
Execution of the contract required only payment of the purchase 
price and acceptance of the cattle. However, after examining 
the cattle, respondent refused to take any of them or to make 
payment, maintaining that several were infected with hoof rot 
disease. 





These 194 head of cattle were resold by complainant on the 
next business day, resulting in a loss in purchase price to com- 
plainant, together with a loss of the necessary expenditures made 
in caring for the animals. The purchaser at the resale designated 
ten of the 194 cattle as unmerchantable and received a reduction 
in purchase price of $3.00 per hundredweight on each of the ten. 


This evidence clearly sustains complainant’s burden of proving 
a sale in commerce to respondent of 194 head of cattle and a 
failure by respondent to pay the full purchase price for the ani- 
mals. A failure to pay the purchase price for livestock purchased 
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in commerce is an unjust practice in violation of the Act unless 
such failure is justified. B. C. Quattlebaum v. Elmer Schutt, et al., 
27 A.D. 242 (1968) ; Heriza v. Brant, 25 A.D. 488 (1966) ; Pack, 
et al. v. Rouse, 24 A.D. 587 (1965). 


The respondent admits that he purchased the cattle from com- 
plainant but contends that complainant agreed to rescind the 
contract at a meeting after the sale. Respondent has the burden 
of proving by a preponderance of the evidence any such affirma- 
tive defense which he raises in answer to complainant’s claim or 
as justification for his breach of contract. United States v. Po- 
land, 251 U.S. 221 (1920); Great Northern Ry. v. Hower, 236 
U.S. 702 (1914) ; Wright-Blodgett Co. v. United States, 236 U.S. 
897 (1915). The only evidence of probative value in support of 
his contention is respondent’s own testimony. In opposition there- 
to, an employee of complainant testified that he was present at 
the meeting referred to and that complainant made no such agree- 
ment. Complainant did not testify at the hearing but his affidavit, 
in evidence as part of the investigative file, does not support re- 
spondent’s allegation. At best this evidence is conflicting and 
inconclusive. On the basis of the record, it must be concluded 
that respondent has failed to sustain his burden of proof and has 
therefore shown no basis for his rejection of all of the cattle and 
his failure to pay the purchase price. 


At the hearing, respondent indirectly raised the contention 
that he was entitled to rescind the contract because of a mis- 
representation by complainant as to the condition of the cattle. 
Again, respondent would have the burden of proving this con- 
tention by a preponderance of the evidence. The record does not 
support this contention. On the contrary, respondent was ad- 
vised during the sale and again after the sale by the auctioneer 
that there might be some unmerchantable animals in the lots sold. 
Instead of selecting those animals which were unmerchantable 
from the 194 purchased and exercising the option on them, re- 
spondent refused to accept any of the cattle and refused to pay 
the purchase price. The record shows that when these same 194 
head were resold, only ten of the 194 were found to be unmer- 
chantable and the purchaser received the price reduction on each 
of the ten head. Thus, the respondent had also failed to sustain 
the burden of proving this contention. 


Inasmuch as the shipper delivered these cattle to the stockyard 
for sale by Stock-Growers & Tagg R. Commission Co., the com- 
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plainant became a factor for the sale of the animals. As between 
himself and third persons, therefore, he is to be considered as the 
owner of the animals. Accordingly, he may maintain an action 
in his own name against the purchaser for breach of contract 
and claim and be awarded damages. Interstate Livestock Comm. 
v. Okla. Na. Stkyd. Co., 8 A.D. 165 (1949); 35 C.J.S., Factors, 
§ 52 (1960) ; 32 Am. Jr. 2d, Factors and Commission Merchants, 
§ 66 (1967). 





The measure of the seller’s damages is the difference between 
the contract price and the market price at the time of rejection 
of the goods by the purchaser, together with any incidental dam- 
ages. Heriza v. Brant, 25 A.D. 488 (1966). Where, as here, there 
is a resale made in good faith and in a commercially reasonable 
manner, the resale price may be considered as the market price 
at the time of rejection and the expenses incurred in connection 
with the resale may be recovered by the seller as incidental dam- 
ages. Duesbury v. Moog & Greenwald, et al., 3 A.D. 871 (1944); 
H. R. Krokstrom, et al. v. Glenn Clark, 27 A.D. 353 (1968). 
Therefore, the damages here are the difference between the con- 
tract price ($35,095.50) and the net amount received from the 
resale price ($34,446.39), plus the costs of caring for the animals 
($85.86). However, the record does show that ten of the 194 
cattle were unmerchantable. Based upon the original price per 
hundredweight bid by respondent for each lot and the weight of 
the cattle at the time, had respondent exercised the option he 
would have received a reduction in the purchase price of $206.54. 





On the basis of all of the foregoing, it is concluded that com- 
plainant should be awarded reparation based upon the difference 
between the contract price and the net proceeds of the resale 
($649.11), together with the amount of the incidental damages 
incurred by complainant ($85.36), less the amount of the reduc- 
tion to which respondent was entitled ($206.54). 


ORDER 





Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $527.93 with interest thereon at 
the rate of 6% per annum from December 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 
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COURT DECISION 


CurRT DAVIS, FRED DAVIS, LEON DAVIS, AND Moopy Davis, d/b/a 
PELAHATCHIE POULTRY COMPANY v. UNITED STATES AND 


CLIFFORD M. HARDIN, Secretary of Agriculture. Decided 
March 18, 1970. 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


Before COLEMAN, GOLDBERG, and MORGAN, 
Circuit Judges 


PER CURIAM: The petitioners seek review of a decision of 
the Judicial Officer of the Department of Agriculture, acting for 
the Secretary of Agriculture, issued under the Packers and Stock- 
yards Act, 7 U.S.C.A., § 181 et seq. The controlling issue is 
whether the Department of Agriculture is authorized by § 203 
of the Act, 7 U.S.C.A., § 198, to hold a hearing and issue a cease 
and desist order with respect to a live poultry dealer or handler 
who violates § 202 of the Act, 7 U.S.C.A., § 192. 


In Arkansas Valley Industries, Inc. v. Freeman, 415 F.2d 713 
(1969) the Eight Circuit recently considered and decided this 
question. It answered in the negative. We agree. 


The decision and order of the Secretary of Agriculture in the 
case now under review will therefore be set aside. 


SO ORDERED. 
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In the absence of an agreed specified time of delivery, complainant’s delivery 
of the produce involved herein was within a reasonable time and re- 
spondent is liable to complainant for the full purchase price thereof, less 
the amount already paid to complainant by respondent thereon as net 
proceeds. 


Counterclaim—Dismissal 


Where there was no breach of contract by complainant, respondent’s counter- 
claim is dismissed. 


Robert J. Dreher, Dreher, Dreher, Dreher & Garfinkle, San Francisco, Cali- 
fornia, for complainant. 
Irwin B. Wedner, Pittsburgh, Pennsylvania, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $871.07 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. The answer included a counter- 
claim for $1,071.07. Complainant did not file a reply to the 
counterclaim and therefore it is deemed to be denied pursuant 
to section 47.9(a) of the rules of practice (7 CFR 47.9(a)). 
Although the amount involved in either the complaint or counter- 
claim does not exceed $1,500, and ordinarily the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20) would have 
been applicable, respondent requested an oral hearing. Since both 
parties were involved in another case under the act in which 
respondent was entitled to a hearing as a matter of right, re- 
spondent’s request was granted and a hearing in both matters 
was held in Pittsburgh, Pennsylvania, on July 30, 1969. Re- 
spondent was represented by counsel at the hearing. One witness 
appeared for respondent. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
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At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Joseph Wedner & Son Co., is a corporation 
whose address is 2018 Smallman Street, Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about January 18, 1968, in the course of interstate 
commerce, complainant contracted orally to sell to respondent, a 
mixed truckload of produce consisting of 400 cartons of lettuce, 
2’s, Hi Hank brand, at $4.75 delivered, Pittsburgh, Pennsylvania, 
and 500 cartons of lemons to be handled on consignment. The 
contract provided that the lettuce would be shipped from El 
Centro, California, on January 18 and the lemons would be loaded 
at Yuma, Arizona. The parties estimated that delivery at Pitts- 
burgh would be in time for the market of Monday morning, 
January 22, 1968. The contract was negotiated by a broker, J. A. 
MacDonald, located at 213 Fruit Exchange Building, Pittsburgh, 
Pennsylvania. 


4, Complainant shipped the lettuce on January 18, 1968, at 
9:40 p.m. from El Centro, California, and the lemons on January 
19, 1968, at 4:30 a.m. from Yuma, Arizona, in a truck operated 
by Arkansas Traffic Service, Inc., of Redfield, Arkansas. 


5. The truckload of produce arrived at respondent’s place of 
business at 12:30 p.m., January 22, 1968. Respondent’s docking 
superintendent refused to unload the truck and instructed the 
driver to return the next morning at 2 a.m. to have the truck un- 
loaded for Tuesday’s market. The driver locked the truck and 
did not return until 6:30 a.m. on Tuesday. 


6. Respondent sold the lettuce and remitted the net proceeds 
of $1,028.93 to complainant along with the net proceeds from the 
consignment sale of the lemons. 


7. The formal complaint was filed on July 29, 1968, which was 
within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The dispute between the parties concerns only the 400 cartons 
of lettuce. Complainant seeks to recover the full delivered price 
for the lettuce and respondent contends that it acted correctly in 
remitting only the net proceeds of its sale. The only material 





MENDELSON-ZELLER CO. v. WEDNER 473 
Cite as 29 A.D. 470 


factual dispute relates to the allegations of respondent that a de- 
livery time of approximately 3 a.m. January 22, 1968, was speci- 
fied as a condition of the delivered sale contract. 


Norman Wedner, for respondent, testified at the hearing that 
the lettuce was bought “to arrive for Monday morning’s market,” 
and that MacDonald clearly understood that this was specified as 
a condition of the contract. Wedner also testified that delivery 
time for any given morning’s market would be between 2:00 and 
3:00 a.m. However, E. A. Melia, for complainant, testified by 
deposition as follows: 


“I advised MacDonald that the lettuce would be loaded on 
Thursday, January 18, 1968, at El Centro, California, and 
that the truck would then depart to Yuma where the lemons 
would be loaded on arrival. There was no conversation what- 
soever as to estimated time of delivery. We advised that the 
shipment would be made with reasonable dispatch. No guar- 
antee was made as to time of loading and/or time of arrival.” 


There is only one statement in the record by MacDonald. This 
is a letter of January 24, 1968, to complainant. The only part of 
this letter relevant to the issue under discussion states as follows: 


“This will confirm our telephone conversation of today, with 
reference to the above mentioned load of lettuce, which you 
shipped to Joseph Wedner & Son, Pittsburgh, Pa. on 1-19-68. 
The load was supposed to deliver Monday morning at 3 a.m. 
on January 22nd.” 


There is evidence that the trucker was under some pressure to 
get the lettuce to respondent for Monday morning’s market. After 
pointing out in a letter to complainant that the load was not mov- 
ing on a “guarantee rate or delivery date or time,” the President 
of the trucking company stated in relevant part as follows: 


“Due to the fact your growers were unable to load on sched- 
ule, the delivery time of 3:00 A.M. on the 22nd allowed less 
than 72 hours. Twenty-five hundred miles in a 72 hour period 
is a practical impossibility even under ideal conditions. Dur- 
ing the 24 hour period after this truck passed into the north- 
ern weather zone it traveled under adverse weather condi- 
tions... 


“Even under the adverse conditions and tight schedule the 
truck arrived at Wedner.and Sons at 12:30 P.M. on the sched- 
uled delivery date. This is only nine and a half hours late. 
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I also wish to advise at this time that I talked to Wedner and 
Sons receiving dock superintendent at time driver arrived 
(12:30 P.M.) on scheduled delivery date and offered to pay 
the costs of any overtime for unloading. This offer was re- 
fused.” 


The record also clearly shows that complainant had some antici- 
pation that the load would arrive at approximately 3:00 a.m. 
Monday. In the formal complaint, E. A. Melia stated: ‘The truck- 
load of merchandise arrived at Pittsburgh some nine hours late, 
arriving there the afternoon of January 22, 1968.” In addition 
Melia in response to the question whether it was possible for the 
load to arrive on the scheduled time and date stated: 


“Tt was estimated that the truck would arrive in Pittsburgh 
some time during the morning of January 22, 1968. Accord- 
ingly the answer to this interrogatory is yes.” 


Complainant’s Traffic Manager, John Monk, whose duty it was to 
arrange for trucking related the instructions which he received 
from Melia relative to the shipment as follows: 


“My instructions were to obtain a truck and to arrange for 
the truck to load in El] Centro, California and Yuma, Arizona. 
I was given no specific instructions as to actual time of de- 
livery other than the delivery was to be planned so that if at 
all possible it would arrive at Pittsburgh, Pennsylvania on 
the morning of January 22, 1968. 


“Mr. Melia . . . requested that the shipment be made as ex- 
peditiously as possible.” 


In response to respondent’s question as to what arrival time was 
scheduled for the lettuce Monk stated in part: 


“The anticipated arrival time of the shipment at Respondent’s 
place of business was the morning of January 22, 1968. There 
was no scheduled arrival time. This estimate was given by 
me as reasonable under the circumstances subject to the 
custom of the trade providing for a 48-hour leeway in ar- 
rival.” 


It is evident from the foregoing that complainant distinguishes 
between an estimated delivery time and a delivery time which is 
specified as a part of the contract terms. Neither party submitted 
a broker’s memorandum covering the sale which would presum- 
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ably show whether there was a specified contract delivery time. 
In addition the bill of lading does not disclose a specified arrival 
time though a blank space is provided in which such information 
can be entered. All of the statements relevant to arrival time 
other than Norman Wedner’s statement can be interpreted to 
mean estimated or anticipated arrival time rather than a time 
specified as a contract condition. 


Respondent as the party alleging that a specified arrival time 
was a part of the contract of sale had the burden of proving by a 
preponderance of the evidence that its allegation was true. In 
view of the foregoing discussion we conclude that respondent has 
not met its burden of proof. 


Section 2-309(1) of the Uniform Commercial Code provides 
that the time for delivery in the absence of an agreed time shall 
be a reasonable time. Section 2-503(1) provides that tender of 
delivery must be at a reasonable hour. The evidence shows that 
the truck left Yuma at 4:30 a.m. January 19 and arrived at re- 
spondent’s warehouse at 12:30 p.m. January 22. Although the 
trucker offered to pay overtime for unloading, respondent’s dock- 
ing superintendent refused to unload. Wedner testified that he 
thought the truck arrived well after business hours. However, he 
also testified that respondent’s office hours are 9 a.m. to 5 p.m. 
and the hours at its warehouse and terminal on Mondays are 4 
a.m. to anywhere from 11:30 to 12:30 p.m. There is no evidence 
as to the exact time the warehouse closed on January 22. It is 
unnecessary to resolve whether the tender on January 22 was 
within a reasonable hour or whether, as respondent contends, 
complainant accepted delivery by ordering the truckers to return 
the next morning. The load was tendered and accepted at 6:30 
a.m. January 23, about 97 hours after the truck left Yuma. Al- 
though there was some testimony indicating that the normal tran- 
sit time is 72 hours, the trucking company states that this is an 
impossibility in the winter time. The truck was actually in transit 
about 80 hours between Yuma and Pittsburgh. Under the circum- 
stances, we are unable to say that delivery on January 23, was not 
within a reasonable time. 


The failure of respondent to pay to complainant the full pur- 
chase price of the lettuce was in violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount of 
$871.07, the difference between the contract price of $1,900 and 
the sum paid of $1,028.93, with interest. In the absence of any 
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breach of contract on the part of complainant, respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $871.07, with interest thereon 
at the rate of 6 percent per annum from February 1, 1968, until 
paid. 


The counterclaim should be dismissed. 


Copies hereof shall be served upon the parties. 


(No. 13,102) 


MENDELSON-ZELLER CO., INC. v. JOSEPH WEDNER & SON Co. PACA 
Docket No. 2-1107. Decided April 2, 1970. 


Time of arrival—Breach of contract not established 


In the absence of an agreed specified time of delivery, complainant’s delivery 
of the produce involved was within a reasonable time and respondent is 
liable to complainant for the full purchase price thereof, less the amount 
already paid to complainant by respondent thereon as net proceeds. 


Counterclaim—Dismissal 


Where there was no breach of contract by complainant, respondent’s counter- 
claim is dismissed. 


J. Dreher, Dreher, Dreher, Dreher & Garfinkle, San Francisco, California, 
for complainant. 
Irwin B. Wedner, Pittsburgh, Pennsylvania, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,480.73 in connection 


with a shipment of cantaloupes and lettuce in interstate com- 
merce. 
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A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. The answer included a counter- 
claim for $2,892.73. Complainant did not file a reply to the 
counterclaim and therefore it is deemed to be denied pursuant to 
section 47.9(a) of the rules of practice (7 CFR 47.9(a) ). 


An oral hearing at the request of respondent was held at Pitts- 
burgh, Pennsylvania, on July 30, 1969. Respondent was repre- 
sented by counsel at the hearing. One witness appeared for re- 
spondent. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Joseph Wedner & Son Co., is a corporation 
whose address is 2018 Smallman Street, Pittsburgh, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about March 7, 1968, in the course of interstate com- 
merce, complainant contracted orally to sell to respondent, a 
mixed truckload of produce consisting of 25 cartons of cantaloupes 
Jumbo size 64 at $15.25 per carton, 25 cartons of cantaloupes 
Jumbo size 45 at $17.75 per carton, 85 cartons of cantaloupes 
Jumbo size 56 at $15.25 per carton, and 574 cartons of lettuce 
size 24 at $3.45 per carton, delivered Pittsburgh, Pennsylvania. 
The total delivered price for the truckload, including $15.00 for 
topice, was $4,116.55. It was agreed that shipment would begin 
on March 8. The parties estimated that delivery would be in time 
for the market of Tuesday morning, March 12, 1968. 


4, Complainant shipped the lettuce at 9:40 a.m. March 8, 1968, 
from El Centro, California, and the cantaloupes were shipped at 
10:00 p.m. the same day from Nogales, Arizona, in a truck op- 
erated by Arkansas Traffic Service, Inc., of Redfield, Arkansas. 
At 12:00 a.m. March 12, the truck driver called respondent stating 
that the truck would arrive about 3:00 or 3:30 p.m. and request- 
ing that respondent’s men wait to unload the truck. Respondent 
checked with its men, who said they would not wait, and then 
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told the truck driver to arrive at 3:00 a.m. the morning of March 
13th. 


5. The truckload of produce arrived at respondent’s place of 
business at 5:00 a.m., March 18, 1968, approximately 103 hours 


after leaving Nogales, Arizona. 


6. Respondent unloaded and sold the commodities and remitted 
the net proceeds in the amount of $1,635.82 to complainant. 


7. The formal complaint was filed on August 1, 1968, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Complainant seeks to recover the full delivered price for the 
truckload of produce sold to respondent and respondent contends 
that it was justified in remitting only the net proceeds resulting 
from its resale of the produce. The only material factual dispute 
relates to whether a delivery time of 3:00 a.m. March 12, 1968, 
was specified as a condition of the delivered sale contract. Com- 
plainant contends that such time was not specified as a contract 
condition but was merely the estimated time of arrival assuming 
normal condition, and that a 48 hour leeway is allowable by cus- 
tom in such cases. 


On March 13, 1968, the day the truck actually arrived, re- 
spondent’s Manager, Norman Wedner, wrote to complainant’s 
Sales Manager, Mr. E. A. Melia, Jr., in part as follows: 


“The truck of mixed lettuce and cantaloupes was due for the 
market of Tuesday morning at 3:00 AM March 12, 1968. 


“The truck driver called us at noon Tuesday and said he would 
be in at 3:00 or 3:30 PM Tuesday afternoon, and asked us to 
have the men wait to unload him. We held him on the phone 
and our warehouse men said they could not wait for him. We 
then told him to be at the warehouse at 3:00 AM Wednesday 
morning. He said fine, he would be there. 


“He didn’t arrive until 5:00 AM Wednesday Mar. 138, 1968. 
The lettuce wasn’t available for delivery until 6:30 AM, 
causing us to miss a large chain store order.” 


Complainant’s Traffic Manager, John Monk testified by deposi- 
tion and referred to an exhibit which he said was a correct copy 
of his notes concerning instructions for the shipment of the pro- 
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duce. The exhibit is entitled “Loading and Delivery instructions,” 
and in part gives the following information: “Delivery Date Tues 
Time 3:30 A.M.” Mr. Monk stated that this exhibit reflected the 
estimated time of arrival and that he “was given no specific in- 
structions as to actual time of delivery other than the delivery 
was to be planned so that if at all possible it would arrive in 
Pittsburgh on Tuesday morning.” Complainant’s Salesman, Irv- 
ing Raznikov, stated that he was the actual recipient of the tele- 
phone order from Mr. Wedner. Although he stated that “Wedner 
requested a Tuesday a.m. arrival and I indicated to him that under 
normal circumstances there would be no pdoblem with said de- 
livery schedule,” he also stated that he “stressed with Mr. Wedner 
that we could not and would not guarantee any specific arrival.” 


Respondent as the party alleging that a specified arrival time 
was a part of the contract of sale had the burden of proving by a 
preponderance of the evidence that its allegation was true. In 
view of the foregoing discussion we conclude that respondent has 
not met its burden of proof. 


Section 2-309(1) of the Uniform Commercial Code provides 
that the time for delivery in the absence of an agreed time shall be 
a reasonable time. The load was tendered and accepted at 5:00 


a.m. March 18, about 103 hours after the truck left Nogales, 
Arizona. Under the circumstances, we are unable to say the de- 
livery was not within a reasonable time. 


The failure of respondent to pay to complainant the full pur- 
chase price of $4,116.55 for the lettuce was in violation of section 
2 of the act. Respondent has already paid net proceeds of $1,635.82 
to complainant. Reparation should therefore be awarded to com- 
plainant for the balance of the purchase price of $2,480.73, with 
interest. In the absence of any breach of contract on the part of 
complainant, respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,480.73, with interest there- 
on at the rate of 6 percent per annum from April 1, 1968, until 
paid. 


The counterclaim should be dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 13,103) 





BETTERS FooD SALES, INC. v. PEARL GRANGE FRUIT EXCHANGE, 
Inc. PACA Docket No. 2-1188. Decided April 3, 1970. 


Contract—Confirmation of sale—Brokerage 
Where there was no breach of contract by the broker complainant, the seller 
respondent is liable to said complainant for the full amount of brokerage 


at the agreed rate on the contract price of the produce involved. 


Counterclaim—Damages on undelivered portion of sale— 
Terms of sale—Dismissal 


Where there was no breach of contract on the part of complainant, respon- 
dent’s counterclaim is dismissed. 






A. G. Preston, Jr., St. Joseph, Michigan, for complainant. 
LeRoy W. Gudgeon, Chicago, Illinois, for respondent. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on November 
18, 1968, it is alleged that complainant, acting as broker, negoti- 
ated a sale of 1,000,000 pounds of frozen blueberries from re- 
spondent to C. M. McLean, Ltd., Charlottetown, Prince Edward 
Island, Canada, for the price of $.26 per pound f.o.b. cold storage 
warehouse at Sodus, Michigan. Complainant alleges that respon- 
dent delivered only 392,760 pounds of the frozen blueberries and 
that respondent made settlement with the McLean firm for 
$15,000 as damages on the undelivered portion of the contract. 
Complainant seeks brokerage at the agreed rate of 3% on the 
$260,000 contract price, or the sum of $7,800. 

















A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
January 3, 1969. A copy of the report of investigation was served 
on complainant on December 27, 1969. Respondent’s answer was 
filed on February 3, 1969. 
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Respondent denies the terms of the contract as alleged in the 
complaint but says that the sale was made contingent on the 
availability of blueberries to respondent at a field price of $.20 
per pound. Respondent contends that complainant improperly 
issued a confirmation of the sale to the McLean firm without 
specifying that the sale was made subject to availability of sup- 
plies of blueberries and, as a result, complainant was compelled 
to make a settlement with the buyer in the amount of $15,000. 
Respondent makes counterclaim against complainant for said 
amount. 


Oral hearing was held at Benton Harbor, Michigan, on August 
12, 1969. Both parties were represented by counsel. Floyd D. 
Betters, William H. Betters, and Maurice Shembarger testified 
for complainant. John R. Russell, Harold D. Schrier and John A. 
Jackson testified for respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Betters Food Sales, Inc., is a corporation 
located at 60 Main Street, Oakfield, New York. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Pearl Grange Fruit Exchange, Inc., Division of 
Red Bird Foods, Inc., is a corporation whose address is P. O. 
Box 462, Benton Harbor, Michigan. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about August 14, 1968, in the course of interstate 
commerce, complainant as broker, and respondent, as seller, 
negotiated the sale of 33,333—30 pound cartons of frozen, free 
flowing, IQF Michigan Cultivated Blueberries, USDA Grade A, 
Fancy, 1968 pack and crop, to C. M. McLean, Ltd., Charlottetown, 
Prince Edward Island, Canada. The agreed price was $.26 per 
pound f.o.b. Southern Michigan Cold Storage, Sodus, Michigan, 
seller to pay first month’s storage and freezing charges. 


4. The standard and agreed rate of brokerage commission ap- 
plicable to this sale was 3% of the sales price. 


5. Respondent delivered 392,760 pounds of blueberries to C. M. 
McLean, Ltd., on this contract, and has failed and refused to 
deliver the remainder of the amount contracted for. 
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6. Respondent paid C. M. McLean, Ltd., $15,000 as damages 
suffered as the result of its failure to complete delivery on the 
contract. 


7. Respondent has not paid complainant the brokerage due for 
the negotiation of this contract. 






8. The complaint was filed on November 18, 1968, which was 
within 9 months after the accrual of the cause of action. 






















CONCLUSIONS 





The contract of sale of the blueberries was reached in the 
course of a series of telephone conversations between William 
Betters of complainant corporation and Harold Schrier, General 
Manager of respondent. The conversations took place during the 
first two weeks of August 1968, and final agreement was reached 
on August 14. Complainant issued a written confirmation of the 
sale on August 14 setting out the terms agreed upon as outlined 
in Finding of Fact No. 3. The confirmation was mailed to re- 
spondent on August 14 and was received in respondent’s office in 
the regular course of the mails. Maurice Shembarger, respon- 
dent’s plant manager, testified that when the confirmation was 
received he talked to Mr. Schrier about it and told him that it 
might be quite a problem to get that many berries at that late 
date in the season, and Schrier told him not to worry about it, 
that he had all things taken care of. 


Schrier testified that he protested the terms of the sale as con- 
tained in the written confirmation in a telephone call to William 
Betters on August 19. However, it appears from the evidence 
that his protest came at a later date, probably on or about August 
28, 1968. On that date, Schrier wrote complainant a letter, the 
first paragraph of which reads: 












This will confirm my phone conversation regarding the order 
for Blueberries for C. A. McLean, Ltd. 


In the fourth and fifth paragraphs of the letter, Schrier said: 





On August 19 your sales memo No. 1667 arrived at Pearl 
Grange (Not at my Kalamazoo office.) Mr. Shembarger was 
not here, and the girl held it in the Hold file without having 
any one check or OK it. 
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Your sales memo did not carry the notation “Subject to 
availability and obtaining fruit at field price of 20¢” which 
was an extremely important condition of sale. 


From this evidence, it appears that respondent did not protest 
the terms of the sale as stated in complainant’s written memo- 
randum of sale until approximately nine days after the memo- 
randum was received. There were several telephone conversations 
between Schrier and William Betters during the period of August 
19 through August 28, 1968, but in these, Schrier did not protest 
the terms of the contract but merely told Betters that he was 
having difficulty in obtaining enough blueberries to fill the order. 
Thus, respondent’s protest did not come until it became clear 
that he could not fill the order from his normal source of supply. 


We conclude that this was a firm contract for the purchase of 
33,3383—30 pound cartons of IQF Michigan Blueberries at $.26 
per pound, for a total sales price of $259,997.40. There is no dis- 
agreement between the parties that the rate of commission due 
complainant was three percent of the gross sales price. Thus, 
there is due complainant from respondent the sum of $7,799.82 
for brokerage, no part of which has been paid. Respondent’s 
failure to pay this sum constitutes a violation of section 2 of the 
act and reparation should be awarded accordingly. Since we find 
no breach of contract on the part of complainant, respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $7,799.82, with interest thereon 
at the rate of 6 percent per annum from September 1, 1968, 
until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 13,104) 


IMMOKALEE VEGETABLE GROWERS COOPERATIVE ASSOCIATION, INC. 
v. SIDNEY ROSENTHAL PRODUCE, INC. PACA Docket No. 2- 
1362. Decided April 3, 1970. 
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Dismissal—Complaint untimely filed 


Where the complaint was not filed within the statutory period, it was not 
timely filed and, therefore, the Department is without jurisdiction in 
the matter and the complaint is dismissed. 






Complainant pro se. 
Gilbert M. Hersch, Slavin and Carr, New York. N. Y., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint, complainant seeks to recover from respon- 
dent the sum of $780 in connection with a shipment of green 
peppers in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability to 
complainant for any additional amount and requesting a dismissal 
of the complaint. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
was given an opportunity to submit additional evidence in sup- 
port of the complaint in the form of a sworn opening statement, 
but failed to submit such a statement. Respondent filed a verified 
answering statement and complainant filed a statement in reply. 
Neither party submitted a brief. 


FINDINGS OF FACT 





1. Complainant, Immokalee Vegetable Growers Cooperative 
Association, Inc., is a corporation whose address is P. O. Drawer 
A, Immokalee, Florida. 





2. Respondent, Sidney Rosenthal Produce, Inc., is a corpora- 
tion whose address is 307-308 Hunts Point Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 
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3. On or about May 16 or May 20, 1968, in the course of inter- 
state commerce and by oral contract, complainant sold to respon- 
dent a partial truckload, consisting of 655 crates, of Super Select 
California Wonder peppers at an agreed price of $2.50 per crate, 
f.o.b. Florida shipping point. The contract between the parties 
was negotiated by Ted Stokes of Orbit Sales, a broker located at 
Immokalee, Florida. 


4. Complainant shipped on May 16, 1968, from loading point 
in the State of Florida to respondent at Bronx, New York, the 
peppers referred to in Finding of Fact 3, in a truck operated by 
Ben Starling, truck broker of Immokalee, Florida. As a part of 
the same truckload, complainant shipped 320 crates of peppers 
from the same lot to Grand Union at Landover, Maryland, which 
lot of peppers was rejected by Grand Union on account of condi- 
tion. 


5. Upon arrival of the shipment at Bronx, New York, on May 
20, 1968, respondent notified complainant that the peppers were 
in poor condition and that respondent was rejecting them. Re- 
spondent obtained on that date a Federal inspection restricted to 
product and lading in part of two stacks nearest rear doors in 


that portion of the load remaining at the time of inspection, ap- 
proximately one-tenth of which had been unloaded. This inspec- 
tion showed as to condition the following: 


“Condition: Mostly fresh, firm, and crisp. Green color. De- 
cay ranges 2 to 24% average 13% Bacterial Soft Rot in all 
stages, including 4% affecting walls, remainder stem.” 


6. Upon receiving the results of the inspection on May 20, 
1968, complainant renegotiated the sale with respondent, at a 
price of $2.15 per crate, delivered Bronx, New York, and re- 
spondent accepted the peppers on that date. At the same time, 
complainant sold respondent the 320 crates of peppers, at the 
same adjusted price and on the same terms, which had been re- 
jected by Grand Union, and these also were accepted by respon- 
dent. 


7. On June 4, 1968, respondent remitted to complainant 
$2,016.25 on the basis of the adjusted price of $2.15 per crate, 
delivered. Respondent deducted from its remittance the sum of 
$80 which respondent had been authorized by the broker to ad- 
vance to the truck driver. 
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8. Complainant accepted respondent’s check in payment of the 
invoice submitted by complainant. Approximately one month 
thereafter complainant informed respondent that respondent had 
failed to pay the freight on the shipment in the amount of $780, 
and requested that respondent send complainant that amount. 


Respondent refused to pay the freight charges. 


9. Neither the informal complaint nor the formal complaint 
was filed within 9 months after accrual of the alleged cause of 
action herein. 

CONCLUSIONS 





Respondent’s first affirmative defense in this proceeding is 
based upon the alleged lack of jurisdiction on the part of the De- 
partment to adjudicate the controversies involved herein. The 
record shows that the new agreement between the parties was 
made on May 20, 1968, and that respondent accepted the peppers 
on that date. Under the Regulations, in the absence of a specific 
agreement between the parties as to time of payment, 10 days 
following acceptance of the produce is considered to be a reason- 
able time for payment. When respondent did not remit within that 
time, the cause of action for failure to pay accrued on May 30, 
1968. The 9-month statutory period for filing a complaint expired 
on March 2, 1969. The informal complaint was not filed with the 
Department until March 10, 1969, or 8 days after the expiration 
of the 9-month statutory period. It is our conclusion that the 
complaint filed herein was not timely, and, therefore, the De- 
partment is without jurisdiction in the matter. The complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 





Copies of this order shall be served upon the parties. 


(No. 18,105) 


CASTLE FARMS v. A. LEvy & J. ZENTNER CO. AND BRONSTEIN & 
ROVNER, INc. PACA Docket No. 2-863. Decided April 7, 1970. 


Stay order—Extension of time to file petition for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 
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STAY ORDER and EXTENSION OF TIME 









Respondent Bronstein & Rovner, Inc., has filed by telegram a 
request for an extension of time for “filing for reconsideration 
and or rehearing” of the order entered March 30, 1970, awarding 
reparation against this respondent to complainant. 















The request is construed to be one for an extension of time for 
the filing of a petition for reconsideration. Respondent is given 
an extension of time to and including April 27, 1970, for the filing 
of such a petition. The order of March 30, 1970, is hereby stayed 
pending the issuance of a further order in this proceeding. 


(No. 13,106) 


THERON HOOKER COMPANY v. SUMMIT VEGETABLE DISTRIBUTORS. 
PACA Docket No. 2-1021. Decided April 9, 1970. 


Stay order—Extension of time to file petition for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER and EXTENSION OF TIME 














Counsel for respondent has filed by telegram a request for an 
extension of time for filing a petition for reconsideration of the 
order entered March 10, 1970, awarding reparation against re- 
spondent to complainant. Respondent is given an extension of 
time to and including April 22, 1970, for the filing of such a peti- 
tion. The order of March 10, 1970, is hereby stayed pending the 
issuance of a further order in this proceeding. 


(No. 13,107) 


BETTERS FOOD SALES, INC. v. PEARL GRANGE FRUIT EXCHANGE, 
Inc. PACA Docket No. 2-1188. Decided April 15, 1970. 


Stay order—Extension of time to file petition for reconsideration 


Decision by Thomas J. Flavin, Judicial Officer 
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STAY ORDER and EXTENSION OF TIME 


Counsel for respondent has filed by telegram a request for an 
extension of time for filing a petition for reconsideration of the 
order entered April 3, 1970, awarding reparation against re- 
spondent to complainant. Respondent is given an extension of 
time to and including April 27, 1970, for the filing of such a peti- 
tion. The order of April 3, 1970, is hereby stayed pending the 
issuance of a further order in this proceeding. 


(No. 13,108) 


SANTA FE-DRISCOLL PACKERS, INC. v. KIRCHOFF FROZEN FOoops, 
Inc. PACA Docket No. 2-1446. Decided April 22, 1970. 


Pro rata payment proposal—Extension provision— 
Agreement not reached—Acceptance—Liability 


Where respondent accepted the berries and where no plan for extension of 
payment was agreed to between the parties, payment is due as claimed 
by complainant and respondent is liable to complainant for the f.o.b. 
contract price of the produce in issue. 


Complainant pro se. 
Richard E. Mitchell, O’Connor, Cavanagh, Anderson, Westover, Killings- 
worth & Besheats, Phoenix, Arizona, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $1,023 
in connection with a transaction in interstate commerce involving 
a shipment of frozen strawberries. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in 
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the rules of practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and in the report of investigation. Complainant did 
submit further evidence, in the form of an opening statement, 
but respondent did not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Santa Fe-Driscoll Packers, Inc., is a corpora- 
tion whose address is 182 South Rodeo Drive, Suite 401, Beverly 
Hills, California. 


2. Respondent, Kirchoff Frozen Foods, Inc., is a corporation 
whose address is 922 West Buchanan, Phoenix, Arizona. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On March 25, 1969, in the course of interstate commerce, 
complainant sold to respondent some 3,700 pounds of frozen 
strawberries at agreed prices totaling $1,023, f.0.b. cold storage, 
Los Angeles, California. The contract between the parties were 
negotiated by a broker, R. M. Sloan & Company, of Los Angeles, 
California. 


4. Pursuant to the contract set forth above, complainant, on 
March 25, 1969, shipped frozen strawberries meeting contract 
requirements by truck from Los Angeles, California, to respon- 
dent at Phoenix, Arizona, where the berries were received and 
accepted by respondent. 


5. Respondent has made no payment to complainant in con- 
nection with the shipment of berries involved herein. 


6. The formal complaint was filed on September 15, 1969, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny the purchase, receipt and acceptance 
of the berries involved in this proceeding. Respondent does deny 
that any payment is due at this time, however, on the ground that 
complainant, through its sales manager, George Morley, allegedly 
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agreed to accept a plan proposed by respondent whereby all 
balances due respondent’s creditors in an amount exceeding $500 
and accruing prior to April 1, 1969, would be paid off to such 
creditors, pro rata, at the rate of 2% of respondent’s monthly 
gross sales commencing with the September 1969 sales. 


Complainant admits that it was agreeable to this particular 
part of respondent’s proposal, which was contained in a com- 
munication dated April 17, 1969, addressed to all of respondent’s 
creditors. Respondent points out, however, that the proposal 
Plan of Extension with Creditors received from respondent con- 
tained another provision to which it (complainant) was not 
agreeable: that all creditors would continue to sell their products 
to respondent on their normal credit terms, including applicable 
trade discounts. Accordingly, complainant did not sign the form 
sent to it by respondent as signifying its acceptance of the exten- 
sion plan; rather, it advised respondent, in a letter dated April 
21, 1969, that “Although we could accept the plan of. extension 
for payment of the April 1 balance,! we cannot accept the provi- 
sion outlined for purchases subsequent to April 1—where it is 
stated that your company will continue to make purchases and 
remit according to the seller’s normal terms. Therefore, in our 
case we request, that as long as we are willing to accept the ex- 
tension plan on the old balance, that future orders be paid for in 
advance of shipment... Kindly let us have your response to this 
alternate proposal as soon as possible...” 


Respondent did not reply to this letter from complainant, and 
on May 1, 1969, complainant again wrote to respondent, in rele- 
vant part as follows: 


“On April 21 we responded to your form letter and outlined 
an alternate proposal relative to purchases made after April 
1, 1969. The extension for payment of the balance due our 
company at April 1 ($1023.00) was contingent upon your 
acceptance of our alternate proposal ... Thus far we do not 
have your reply to our letter ... We are therefore requesting 
your response at this time so that we may determine our 
position in this matter.” 


Respondent made no reply to this second letter from complainant. 


1, The balance on April 1, 1969, which is referred to here, is $1,028 and is based on the 
transaction which is the subject of this case. 
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We think it is abundantly clear from all the evidence that com- 
plainant did not accept respondent’s Plan for Extension of Pay- 
ment by Creditors. It is also clear that respondent did not ac- 
cept complainant’s counter-proposal, set forth in complainant’s 
letter of April 21 to respondent. We conclude, therefore, that no 
plan for extension of payment was ever agreed to between the 
parties. 


Having admittedly accepted the berries, respondent is liable 
to complainant for the f.o.b. contract price, or $1,023. Respon- 
dent’s failure to pay this sum to complainant is a breach of the 
contract between the parties and is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,023, with interest thereon 
at the rate of 6 percent per annum from May 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,109) 


DE VITA FRuIT Co. v. S. J. S. Export, INc. PACA Docket No. 2- 
1277. Decided April 22, 1970. 


F.o.b. sale—Failure to establish protection agreement—Breach of suitable 
shipping condition—Size specifications—Damages 


In an f.o.b. sale where respondent accepted the two lots of tomatoes, and 
where complainant breached the contract, respondent is liable to com- 
plainant for the difference between the total purchase price and the 
amount of damages suffered by respondent as a result of complainant’s 
breach. 


Alexander Golbus, Chicago, Ill., for complainant. 
Bernstein, Weiss, Parter, Coplan & Weinstein, New York, N. Y., for 
respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $6,805.50 
in connection with transactions involving two loads of tomatoes 
shipped in interstate and foreign commerce. 


Copies of the Department’s report of investigation were served 
upon each of the parties. Respondent was also served with a copy 
of the formal complaint, an answer to which was filed denying 
liability to complainant. The answer contained a counterclaim 
for $6,994.50, representing damages allegedly sustained by reason 
of complainant’s breach of contract in shipping tomatoes which 
were not suitable shipping condition nor of the size called for by 
the contracts between the parties. Respondent requested an oral 
hearing. 


An oral hearing was held at New York, New York, on October 
28, 1969, at which both parties were represented by counsel. Four 
witnesses appeared and testified, one for complainant and three 
for respondent. Briefs were filed by both sides. 


FINDINGS OF FACT 


1. Complainant, De Vita Fruit Co., is a corporation whose ad- 


dress is 1069 Prosperity Road, Lima, Ohio. At the time of the 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent, S. J. S. Export, Inc., is a corporation whose 
address is 92 W. Broadway, New York, New York. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. On or about September 12, 1968, in the course of interstate 
and foreign commerce, complainant sold to respondent 900 40- 
pound cartons of tomatoes, U.S. Combination grade, 70% to 75% 
U.S. No. 1, sizes as listed below and at the following agreed prices, 
f.o.b. Lima, Ohio: 


Quantity Size Unit Price Price Extended 
382 6x6 $4.20 $1,604.40 
276 5x6 4.20 1,159.20 
170 5x5 4.20 714.00 

72 6x7 3.20 230.40 
900 $3,708.00 


4. On or about September 14, 1968, in the course of interstate 
and foreign commerce, complainant sold to respondent 900 40- 
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pound cartons of tomatoes, U.S. Combination grade, 70% to 75% 
U.S. No. 1, sizes as listed below and at the following agreed prices, 
f.o.b. Lima, Ohio: 


Quantity Size Unit Price Price Extended 
434 6x6 $3.50 $1,519.00 
186 5x6 3.50 651.00 
175 5x5 3.50 612.50 
105 6x7 2.50 262.50 
900 $3,045.00 


5. The contracts between the parties, both of which called for 
destination at San Juan, Puerto Rico, were negotiated by respon- 
dent’s buying broker, Nick Dotschay, located at Hialeah, Florida, 
and complainant’s President, John A. De Vita. The broker issued 
two memorandums of sale, copies of which were sent to the 
parties. 


6. On September 12 and 14, 1968, pursuant to the above con- 
tracts, and in two trailers provided by respondent, complainant 
shipped 1,800 cartons of tomatoes from Lima, Ohio, to respondent 
at Port Elizabeth, New Jersey, where on September 16, 1968, the 
tomatoes described in Findings 3 and 4 were transferred, respec- 
tively, to trailers 21625 and 21426 of Sea-Land Service, Inc., for 


export shipment to San Juan, Puerto Rico, aboard the SS BIEN- 
VILLE. 


7. On September 16, 1968, while in the course of transferring 
the tomatoes at Port Elizabeth, New Jersey, from the truck 
trailers to Sea-Land trailers 21426 and 21625, Federal inspection 
was made of both loads. The inspector described the condition of 
the tomatoes in both loads as averaging approximately 40% 
green, 20% breakers, 20% turning, and 20% pink, with decay 
averages of 2% and 1% respectively, in the tomatoes reloaded 
to trailers 21426 and 21625, and temperatures reported as 52° F. 
to 60° F., and 51° F. to 55° F. 


8. On or about September 23, 1968, the SS BIENVILLE ar- 
rived at San Juan, Puerto Rico, at which time a product tempera- 
ture of 58° was noted in both trailers. While enroute to San Juan, 
temperatures of 60° high—59° low in trailer 21426, and 62° high 
—58° low in trailer 21625 were maintained. 


9. On September 23, 1968, Federal inspection for condition 
was made at San Juan of approximately 700 cartons of the toma- 
toes remaining in trailer 21426. In pertinent part, the inspector 
certified as follows: 
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“Temperature of product: Top: 68° F; Bottom 70° F. 


“Condition: Average approximately 25% green, 35% break- 
ers, 20% turning, 5% pink. From 2 to 36%, average 13% 
decay, mostly Gray Mold Rot in various stages. 2% damaged 
by sunken discolored areas over shoulders.” 





10. On September 24, 1968, a second Federal inspection re- 
stricted to size only was made of approximately 300 cartons of 
the tomatoes then remaining in trailer 21426. The inspection 
certificate, which showed a product temperature of 65° F., de- 
scribed size and grade as follows: 


6x7: Meets size as marked. 
6x6: Mostly 2-8/16 to 2-14/16 inches in diameter. 

Average 33% under 2-8/16 inches in diameter. 
5x6: 44% range from 2-11/16 to 3-3/16 inches in diameter, 
average 56% under 2-11/16 inches in diameter. 


6x7 lot: Meets size as marked. 
6x6 lot: Fails to meet size as marked. 
5x6 lot: Fails to meet size as marked.” 
















“Size: 







































11. On September 25, 1968, and pursuant to application there- 
for on September 23, 1968, a Federal inspection of the tomatoes 
in trailer 21625 was made at San Juan. The inspector, who found 
a product temperature of 61° F.—63° F., noted the following as 
to size and condition: 






“Size: 6x7: Meets size as marked. 

6x6: Mostly 2-8/16 to 2-14/16 inches in diameter. 
Average 30% under 2-8/16 inches in diameter. 

5x6: 54% range from 2-11/16 to 3-3/4 in diameter. 
Average 46% under 2-11/16 inches in diameter. 


5x5: Meets size as marked. 








“Condition: Tomatoes showing no decay (58%) are green 
and breakers. From 12 to 60%, average 42% decay mostly 
Anthracnose Rot in various stages.” 


12. On September 27, 1968, a second Federal inspection was 
made of the tomatoes in trailer 21625. Condition at that time 
was reported as “From 28 to 96%, averaging 61% decay, mostly 
Anthracnose Rot in all stages. Remainder stock turning.” 


18. On September 27 and 30, 1968, the parties exchanged the 
following wires: 


Respondent to complainant—September 27 
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“THIS IS TO CONFIRM PREVIOUS PHONE CONVER- 
SATION 16 AND 26TH SEPT. TOMATOES EX SEALAND 
TRAILER 21426 AND 2165 (21625) OUT TURN HEAVILY 
DECAYED AND GOVERNMENT CONFIRMS SIZING 
NOT IN ACCORDANCE WITH CONTRACT WILL HOLD 
YOU RESPONSIBLE FOR ALL LOSSES.” 


Complainant to respondent—September 30 


“TOMATOES SOLD TO YOU ON OUR INVOICE NUM- 
BERS A15745 AND A15769 THESE TWO LOADS SOLD 
TO YOU FOB LIMA OHIO WHY DIDNT YOU GET IN- 
SPECTION AT PORT NEWARK NEW JERSEY WE ARE 
REFUSING ANY CLAIM ON THESE TWO LOADS AND 
ARE LOOKING FOR PAYMENT IN FULL BY FRIDAY 
OCTOBER 4TH 1968 AM TURNING OVER TO WASH- 
INGTON.” 


14. On September 30, 1968, 135 cartons of the tomatoes con- 
tained in trailer 21625 were resold by respondent’s consignee at 
San Juan for a total of $550.00. The remaining 765 cartons were 
dumped. 


15. During the month of September 1968, the tomatoes con- 
tained in trailer 21426 were resold by respondent’s consignee at 
San Juan for a total of $3,978.50. 


16. Respondent has made no payment to complainant in con- 
nection with these transactions. 


17. The formal complaint was filed on March 17, 1969, which 
was within 9 months after the causes of action accrued herein. 


CONCLUSIONS 


Both sides admit the purchase and sale of the two loads of 
tomatoes, all as set forth in the broker’s memorandums of sale. 
Thus there is no dispute over such material provisions of the con- 
tracts as they relate to quantity, size, price, grade, the f.o.b. 
shipping point of Lima, Ohio, or the destination of San Juan, 
Puerto Rico. 


The first issue in this proceeding relates to a claimed protection 
agreement which respondent contends was given by complainant 
on September 16, 1968, after respondent and the broker, Dots- 
chay, had complained of poor condition and undersize upon ar- 
rival of the tomatoes at Port Elizabeth, New Jersey, and reload- 
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ing to the trailers of Sealand Service, Inc. Both the broker and 
Arnold J. Casola, respondent’s President, testified that complain- 
ant agreed to stand behind the tomatoes and make good any losses 
suffered by respondent at Puerto Rico. While complainant’s Mr. 
De Vita acknowledged complaints received from the broker and 
respondent on September 16, 1968, he denied that any agreement 
was reached whereby complainant would protect respondent from 
any Josses which might result at Puerto Rico. 


it seems to us that if the contracts in this proceeding had been 
modified to include the claimed protection agreement, some men- 
tion thereof would have been made in respondent’s wire of Sep- 
tember 27, 1968, to complainant in which respondent complained 
of the heavy decay and undersizing upon outturn at Puerto Rico. 
The omission of any reference to “protection” is significant as 
is the expressed language therein of respondent’s intention with 
respect to complainant’s liability, viz., “WILL HOLD YOU RE- 
SPONSIBLE FOR ALL LOSSES.” 


The tomatoes were federally inspected for condition at Port 
Elizabeth, New Jersey, on the very day in question, September 
16, 1968, at which time decay of but 1% and 2% was reported. 
No inspection was made for sizing. Had these nominal percent- 
ages of decay been made known to complainant, and the record 
indicates they were not, it is extremely doubtful that complainant 
would have granted the full protection claimed. Upon considera- 
tion of all the evidence on this. point, it is our conclusion that 
complainant did not agree to save respondent harmless from any 
loss which might result from undersizing or defective condition 
at Puerto Rico. 


The evidence establishes that respondent accepted the two 
trailer loads of tomatoes but has failed to pay complainant the 
agreed purchase prices, or any part thereof. It is respondent’s 
position that complainant breached the warranty of suitable 
shipping condition applicable to f.o.b. sales contracts and also 
breached the expressed size warranty in the agreements between 
the parties. 


As proof of the claimed breaches, respondent relies upon the 
results of the Federal inspections made at San Juan on September 
23 and 25, 1968. The certificates of these inspections, described 
in pertinent part in Findings 9, 10 and 11, show average per- 
centages of condition defects and undersizing in the 5x6 and 6x6 
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lots far in excess of those permitted for tomatoes of U.S. Com- 
bination grade (7 CFR 51.1855). 


As evidence that transportation service and conditions were 
abnormal, John A. De Vita testified to the high temperatures 
maintained enroute and found at destination in San Juan as 
being excessive. Complainant also offered in evidence weather 
bureau reports and climatological data for the times in question 
at New Jersey, Ohio, San Juan, and Puerto Rico and the Virgin 
Islands. We have carefully examined this proof and find it in- 
adequate and insufficient to overcome the competent and proba- 
tive testimony of three experienced respondent witnesses, namely, 
the broker, Dotschay; the Puerto Rican buyer, A. Robles Cama- 
cho; and Arnold Casola, all of whom testified that temperatures 
enroute and at destination were normal. In our view, there is no 
acceptable evidence of a preponderant nature to prove that the 
transportation service and conditions were other than normal 
and it is so concluded. It is also concluded that the tomatoes ship- 
ped to respondent by complainant were not in suitable shipping 
condition or of the sizes agreed upon and that complainant’s 
failure to deliver in accordance with the contracts was in viola- 
tion of section 2 of the act. 


Having accepted the tomatoes involved herein, respondent is 
liable to complainant for the agreed purchase prices, less the 
damages suffered by reason of complainant’s breach of warranty. 
The general measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the value 
of the goods accepted and the value they would have had if they 
had been as warranted. Uniform Commercial Code § 2-714. 


With respect to the value the tomatoes would have had if they 
had met contract requirements, respondent’s consignee, Camacho, 
testified that on September 23, 1968, at San Juan, the average 
sales price of tomatoes, size 6x6 and larger, was $6.50 per carton, 
and a dollar or two dollars less on tomatoes of size 6x7. In com- 
puting its loss, respondent used the higher figure of $5.50 per 
carton on the size 6x7 tomatoes. The sales tickets identified by 
Camacho indicate that if the two loads of tomatoes had met con- 
tract requirements the market value would have been $6.25 per 
carton for size 6x6 and larger, and $4.50 for the smaller size. 
Based upon these unit prices, the tomatoes would have had a total 
value of $10,940.25 computed as follows: 
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Trailer No. Quantity Size Unit Price Price Extended 
21625 828 6x6&Lg. $6.25 $5,175.00 
21625 72 6x7 4.50 324.00 
21426 795 6x6&Lg¢g. 6.25 4,968.75 
21426 105 6x7 4.50 472.50 


As to the value of the tomatoes accepted, respondent offered in 
evidence a USDA certificate to show 750 cartons from trailer 
21625 dumped as worthless. The sales record of respondent’s 
consignee shows that 135 cartons from trailer 21625 were sold 
for a total of $550.00. According to the witness Camacho, the 15 
cartons remaining in this trailer were also dumped. The sales 
record covering disposition of the 900 cartons from trailer 21426 
shows the tomatoes resold for a total of $3,978.50. Thus, a grand 
total of $4,528.50 was realized upon resale of the tomatoes from 
both trailers. This amount is accepted as representing the market 
value of the 1,800 cartons of tomatoes accepted. 


The difference between the market value of the tomatoes if 
they had been as warranted, $10,940.25, and the market value 
of the tomatoes accepted, $4,528.50, is $6,411.75, which sum 
represents the damages sustained by respondent. 


The broker’s memorandum covering the sale of September 15, 
1968, shows a unit price of $2.50 for 105 cartons of size 6x7 
tomatoes, or a total of $262.50. The unit price shown for this lot 
of 6x7’s on complainant’s invoice is $3.00, or a total of $315.00. 
We accept the broker’s memorandum as reflecting the correct 
price for this 6x7 lot of tomatoes. 


The difference between the total purchase price of the two lots, 
$6,753, and the total of respondent’s damages, $6,411.75, is 
$341.25. The failure of respondent to pay this amount to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation aganist respondent in the amount of 
$341.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $341.25, with interest thereon 
at the rate of 6 percent per annum from November 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,110) 


S. P. LIPOMA COMPANY v. C. H. ROBINSON COMPANY and/or 
GERARD J. ALBERT, INC. PACA Docket No. 2-832. Decided 
April 22, 1970. 


Potatoes for chipping—Express warranty 


Where complainant expressly warranted that the potatoes would chip on 
arrival at destination, the burden of proof of rejection without reasonable 
cause rests upon complainant. 


Rejected portions—Agreement for resale—Dismissal 


Where there was agreement between the parties for resale of two of the 
rejected carloads of potatoes and complainant received the net proceeds 
thereof the complaint as to these shipments is dismissed. 


Rejection with reasonable cause 


Where complainant failed to establish that three of the cars were rejected 
without reasonable cause, the complaints as to these three cars are 
dismissed. 


Acceptance—New agreement 


Where the buyer-respondent accepted a car of potatoes under a new agree- 
ment and failed to establish breach of warranty by complainant, this 
respondent is liable for the f.o.b. contract price therefor. 


Counterclaim dismissed 


Where there is no proof that the complainant entered into a contract with 
knowledge of the terms of the contract of resale and with knowledge 
that a replacement purchase in fulfillment of the resale contract could 
not be made in the event of a breach, the buyer-respondent’s claim for 
a 50-cent per bag loss of profit cannot be allowed. Neither can this 
respondent’s request for reparation of freight, demurrage and handling 
be allowed. This respondent’s counterclaim is dismissed. 


Broker—Dereliction of duty not established 


Where the broker-respondent discharged its duties as broker for the seller 
in good faith, notwithstanding the subsequent rejection of the commod- 
ity, complainant is liable to this respondent for the total amount of the 
agreed brokerage under the three contracts, less the amount of brokerage 
already deducted by the broker from the remittances on two cars, and 
the complaint against this respondent is dismissed. 
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LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Moore & Wangaard, Minneapolis, Minn., for respondent C. H. Robinson 
Company. 

Lisker & Lisker, Providence, R.I., for respondent Gerard J. Albert, Inc. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondents of $7,648.80 as an un- 
paid balance allegedly due on six carloads of potatoes shipped in 
interstate commerce. 


Copies of the report of investigation and the supplement thereto 
prepared by the Department were served upon each of the parties. 
A copy of the formal complaint was served upon each of the 
respondents. Each respondent filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. Each of 
the answers contained a counterclaim. 


























An oral hearing was held at Providence, Rhode Island, on 
September 16, 1969, at which all three parties were represented 
by counsel. Three witnesss appeared and testified, one for each 
of the parties. Briefs were filed by all parties. 


FINDINGS OF FACT 





1. Complainant is a partnership composed of S. P. Lipoma, H. 
R. Roberts, and P. C. Murray, doing business as S. P. Lipoma 
Company, whose address is First and Glenwood Streets, P. O. 
Box 1064, Delano, California. At the time of the transactions in- 
volved herein, complainant was licensed under the act. 


2. The first respondent is a corporation, C. H. Robinson Com- 
pany, whose address is 3033 Excelsior Boulevard, Minneapolis, 
Minnesota. The second respondent is a corporation, Gerard J. 
Albert, Inc., whose address is RFD +1, Exeter, Rhode Island. 
At the time of the transactions involved herein, each of the re- 
spondents was licensed under the act. 


3. On or about the dates shown below and in the carload 
quantities listed, complainant, represented by S. P. Lipoma, con- 


PR Nisin 
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tracted to sell to respondent Gerard J. Albert, Inc. (Albert), in 
the course of interstate commerce, a total of 40 carloads of U.S. 
No. 1, Size A, Kennebec potatoes, suitable for chipping on arrival 
at destination, each containing 500 100-pound new burlap bags 
per car, at an agreed price of $2.75 per cwt., shipments to begin 
on May 1, 1967, at the rate of one car per day, except Saturday 
and Sunday, the terms of sale being f.o.b. as to price, delivered as 
to grade, with an allowance of 2 percent decay on arrival! at 
destination to be furnished later: 


Date of Contract Quantity 
April 12, 1967 10 carloads 
April 13, 1967 10 carloads 
April 18, 1967 20 carloads 


4. The three contracts between complainant and Albert were 
negotiated by Stephen Goldberg, Assistant Manager of the Boston 
office of respondent C. H. Robinson Company (Robinson), a 
brokerage concern. Goldberg, on the respective dates of sale, pre- 
pared a broker’s standard memorandum of sale as to each of the 
three lots, with copies of each memorandum being sent to com- 
plainant and Albert. 


5. Pursuant to the above contracts, complainant shipped from 
Queen City, Arizona, to the destination shown below, six carloads 
of potatoes. Each car contained 500 bags of potatoes and is 
identified by car number and initials as follows: 


Car No. Shipping Arrival FOB Price Price 
(PFE) Date Destination Date Per Cwt. Extended 
11151 4-30-67 Springfield. 5- 8-67 $2.75 $1,375 
Mass. 

9830 4-30-67 Chicago, 5- 4-67 2.75 1,375 
Illinois 

1919 h- 4-67 Leominster, 5-12-67 2.75 1,375 
Mass. 

3416 he 5-67 Springfield. 5-12-67 2.75 1,375 
Mass. 

45180 5- 5-67 Detroit, 5-12-67 2.75 1,375 
Michigan 

15085 5- 6-67 Harrisburg, 5-14-67 2.75 1,375 
Penna. $8,250 


6. On May 8, 1967, upon arrival of car PFE 11151 at Spring- 
field, Massachusetts, the shipment was rejected to complainant 
by Albert, through Goldberg, on the ground that the potatoes had 
failed to chip on arrival at destination. Subsequently, on May 12, 
1967. the shipment was abandoned to the carrier by complainant. 
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7. On May 4, 1967, upon arrival of car PFE 9830 at Chicago, 
Illinois, the shipment was rejected to complainant by Albert, 
through Goldberg, on the ground that the potatoes had failed to 
chip on arrival at Chicago. This rejection was confirmed in a 
rejection slip, dated May 4, 1967, which was prepared and sent 
to complainant by Goldberg, and which included the following 
statement: “Shipper diverting car elsewhere—no replacement.”’ 
On or about May 7, 1967, complainant diverted car PFE 9830 to 
St, Paul, Minnesota, where it was eventually abandoned to the 
railroad. Complainant filed a carrier claim on PFE 9830 and 
recovered the sum of $200 from the railroad. 


8. On May 15, 1967, after arrival of car PFE 4919 at Leo- 
minster, Massachusetts, the shipment was rejected to complainant 
by Albert, through Goldberg, on the ground that the potatoes 
failed to chip on arrival at Leominster. On the same day, May 15, 
complainant, through Goldberg, agreed to Albert’s reselling the 
car of potatoes to a Pennsylvania processor. On or about May 17, 
1967, Goldberg sent complainant a slip showing the rejection of 
the potatoes by Albert on May 15, and the sale to the Pennsyl- 
vania processor on May 17, at a price of $2.60 per sack, delivered 


Leominster. Complainant took no exception to the rejection slip. 
Later, on May 18, 1967, Albert wired Goldberg as follows: 


“AS PER PHONE CONVERSATION WITH SAM LIPOMA 
MAY 18 UNLOADING PFE 4919 AT 2.60 PER CWT DE- 
LIVERED LEOMINSTER MASS FOR DELIVERY TO PA 
PROCESSOR.” 


The Pennsylvania processor paid Albert for the potatoes involved 
herein and on May 26, 1967, after receiving remittance from Al- 
bert, respondent Robinson deducted therefrom a brokerage fee of 
$50 and sent its check in payment of the net proceeds, $300.60, 
to complainant. 


9. On or about May 12, 1967, after arrival of car PFE 3416 at 
Springfield, Massachusetts, Albert, through Goldberg, rejected 
the shipment to complainant on the ground that the potatoes had 
failed to chip on arrival at Springfield. In this connection respon- 
dent’s Gerard Joseph Albert informed complainant, both by direct 
personal telephone conversation with complainant’s S. P. Lipoma, 
and in communications exchanged between the parties through 
Goldberg, that if the potatoes were allowed to stand for a time, 
they might chip satisfactorily. On the basis of these exchanges 
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complainant, through Lipoma, agreed that Albert might unload 
the car, with full protection against any loss. The potatoes were 
placed in the storage facility of Albert’s consignee, State Line 
Potato Chip Company, North Wilbraham, Massachusetts, on May 
12, 1967, until they were removed and dumped on June 6, 1967. 
On that date Albert and Lipoma exchanged the following wires: 


Albert to Lipoma 


“NOTIFIED BY STATE LINE POTATOE CHIPS CON- 
CERNING CAR PFE 3416 RECEIVED UNDER PROTEST 
MAY 12 1967 RECEIVED ON COLOR 7 NOW COOKING 
COLOR 9 WITH BREAKDOWN CAUSING FLIES MUST 
REMOVE FROM PLANT PLEASE ADVISE DISPOSI- 
TION.” 


Lipoma to Albert 


“REWIRE 3416 SHIPPED MAY 4TH UNLOADED BY 
YOU HAS BEEN IN YOUR STORAGE I AM THREE 
THOUSAND MILES AWAY WHAT DO YOU SUGGEST 
I CAN DO.” 


10. On May 12, 1967, upon arrival of car PFE 45180 at De- 


troit, Michigan, the shipment was rejected to complainant by 
respondent Albert, through Goldberg, on the ground that the 
potatoes failed to chip on arrival at Detroit. On the night of May 
12, 1967, the Claims Manager of the New York Central Railroad 
at Detroit wired Albert, in pertinent part, as follows: 


“THIS WILL CONFIRM OUR PHONE CONVERSATION 
THIS DATE PFE 45180—PER YOUR REQUEST THESE 
POTATOES WILL BE SOLD FOR THE ACCOUNT OF 
WHOM CONCERNED.” 


11. On May 14, 1967, upon arrival of car PFE 45085 at Harris- 
burg, Pennsylvania, the shipment was rejected to complainant by 
Albert, through Goldberg, on the ground that the potatoes failed 
to chip on arrival at Harrisburg. On or about the same day com- 
plainant, through Goldberg, agreed to Albert’s reselling the car 
of potatoes to a Pennsylvania processor. On May 17, 1967, Gold- 
berg sent complainant a slip showing the rejection of the potatoes 
by Albert, and their sale to the Pennsylvania processor on May 
17 at a price of $2.60 per sack, delivered Pennsylvania. Complain- 
ant took no exception to the rejection slip. Later, on May 17, 
1967, Albert wired Goldberg as follows: 
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“AS PER MAY 17 PHONE CONVERSATION WILL UN- 
LOAD LIPOMA CAR NUMBER PFE 45085 AT HARRIS- 
BURG PA AT 2.60 PER CWT DELIVERED.” 


On May 26, 1967, after receiving remittance from Albert, re- 
spondent Robinson deducted therefrom a brokerage fee of $50.00 
and sent its check in payment of the net proceeds, $300.60, to 
complainant. 


12. On June 15 and 16, 1967, complainant and Robinson ex- 
changed the following wires: 


Complainant to Robinson—June 15, 1967 


“WHAT HAPPENED OUR CONTRACT WITH ALBERT 
YOU WERE GOING TO ADVISE.” 


Robinson to complainant—June 16, 1967 


“RE YOUR WIRE ALBERT DOES NOT WANT FURTHER 
SHIPMENTS.” 


18. An informal complaint was filed on July 26, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute over any of the contract terms appearing 
in the three standard memorandums of sale issued by the broker 
Goldberg. It is the position of both respondents, however, that in 
addition to the terms expressed in the memorandums of sale, the 
contracts also called for potatoes which would be suitable for 
chipping on arrival at destination. Complainant denies that any 
such provision was agreed to by the parties and relies, in part, 
upon lack of knowledge as to such destination, and the absence 
of any destination being specified in the memorandums of sale. 


The material testimony of record in this case, as it relates to 
respondents’ claimed warranty that the potatoes would chip on 
arrival at destination, appears to be substantially as follows: 
Goldberg testified that sometime around April 10, 1967, after re- 
ceiving an inquiry from Albert as to availability of Kennebec 
potatoes for chipping, he contacted complainant’s S. P. Lipoma, 
with whom he entered into negotiations which eventually led to 
the first sale of 10 cars of potatoes on April 12, 1967, and the 
two later sales, one for 10 cars on April 13, 1967, and the other 
for 20 cars on April 18, 1967. Goldberg also testified that prior to 
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his confirming the contracts he informed Lipoma the potatoes 
were for chipping, that Lipoma assured him they would be suit- 
able for that purpose, and that he (Goldberg) should advise 
Albert the potatoes would chip on arrival. According to Gerard 
J. Albert, respondent Albert’s President, he was looking for pota- 
toes which would chip on arrival, this being the same guaranty 
provided in his contracts with the Chicago and Detroit offices of 
The Great Atlantic & Pacific Tea Company, Inc. 


It is quite clear from the record that the potatoes in question 
were sold by complainant and purchased by Albert for the specific 
purpose of manufacturing into chips. Repeated admissions of this 
fact are contained in the testimony of S. P. Lipoma. For example, 
on direct examination he admitted representing to Goldberg that 
the potatoes he had for sale were suitable for chipping. Continu- 
ing, Lipoma testified as follows: 


“In our several conversations prior to the confirmations 
being sent out to me I told Mr. Goldberg that we specialized 
in growing potatoes for potato chips; that we considered 
ourselves somewhat of experts in the field; that we were 
sizeable shippers and growers of chipping potatoes both in 
California and in Arizona. I would say that I led him to 
believe that I was an expert in the field. Maybe in not those 
exact words, but I certainly led him to believe that we were 
well versed in growing and shipping chipping potatoes.” 


Again, on cross-examination, Lipoma acknowledged that all of 
complainant’s potato acreage in Arizona and California was used 
to plant and grow potatoes for processing into potato chips; that 
he knew Albert was expecting potatoes which would be satis- 
factory for chipping; and that he definitely knew the potatoes 
were for the particular use of processing into potato chips. 


Goldberg testified that on April 12, 1967, he informed complain- 
ant’s Lipoma that the potatoes buyer was Albert, who had cus- 
tomers all along the Eastern Seaboard. This testimony receives 
corroboration in the two letters from Lipoma to Robinson dated 
April 12 and 13, 1967, in both of which thanks are expressed to 
Goldberg for obtaining Albert’s orders. In the first of these 
letters Lipoma refers to “how conscious we are of color, cooking 
quality, and how we intend checking it before going East with 
any potatoes.” In the second letter of April 13, 1967, Lipoma 
states in part as follows: “I fully expect the potatoes to be mature 
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enough so that they will cook after seven or eight days.” It is 
significant that this reference to a seven or eight day period 
represents the approximate transit time for Arizona shipments to 
arrive at the destinations here involved, viz., Springfield and 
Leominster, Massachusetts, and Harrisburg, Pennsylvania. 


In support of its claim that the contracts did not call for pota- 
toes which would chip on arrival at destination, complainant 
offered in evidence the following book wire sent to the respon- 
dents on May 2, 1967: 


“REFONE MAY 2, 1967 A.M. CONCERNING POTATOES 
DUE FOR GERARD ALBERT WE HAVE TRIED EX- 
PLAIN TROUBLES ENCOUNTERED OTHER CUSTOM- 
ERS DUE TO POOR CHIPPING QUALITY THEREFORE 
UNLESS ADVISED TO CONTRARY WE SHIPPING AL- 
BERT’S CARS WITHOUT ANY WARRANTY OF CHIP- 
PING QUALITY ON ARRIVAL DESTINATION. IN 
OTHER WORDS ALL SHIPMENTS US1 PER CONTRACT 
BUT WE MAKE NO WARRANTY THEY WILL PRO- 
DUCE A LIGHT COLORED OR ANY PARTICULAR 
COLOR CHIP ADVISE.” 


Goldberg testified that upon receipt of the foregoing wire, he 
placed a conference call to Albert and complainant, in the course 
of which Lipoma expressed confidence that the potatoes then being 
harvested would be suitable for chipping on arrival. According 
to Goldberg, in this same conference call, Gerard J. Albert specifi- 
cally stated he wanted the potatoes for chipping, and to this end, 
he was relying upon Lipoma’s judgment. It is Lipoma’s testimony 
that he merely told Goldberg, as he had on several occasions, 
that he would accurately describe the potatoes as they were being 
tested at shipping point and that complainant never had any 
responsibility for chipping quality at destination. 


It seems to us that the very wording of Lipoma’s wire, quoted 
above, disavowing any warranty that the potatoes would chip on 
arrival, is persuasive that the original contracts did in fact call 
for such warranty. From this evidence, and all the other evidence 
of record, we conclude that complainant expressly warranted 
that the potatoes would chip on arrival at destination. 


Goldberg was at a loss to explain omission of the term “suit- 
able for chipping on arrival” from the standard memorandums 
of sale which he issued. While insertion of this provision would 
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have tended to clarify matters, its omission is neither fatal nor 
material in view of Lipoma’s ready admissions that the potatoes 
were sold for processing into chips. Such admissions created the 
following express warranties under the Uniform Commercial 
Code (Section 2-313(1) (a) and (b)): 


“(a) Any affirmation of fact or promise made by the seller 
which relates to the goods and becomes a part of the basis 
of the bargain creates an express warranty that the goods 
shall conform to the affirmation or promise. 


“(b) Any description of the goods which is made part of 
the bargain creates an express warranty that the goods 
shall conform to the description.” 


Apart from the express warranties, the record here evidences 
the existence of the implied warranty of fitness for a particular 
purpose. Complainant was aware that the potatoes were for 
chipping and that Albert was relying upon complainant’s judg- 
ment to provide potatoes suitable for such purpose. “‘Where the 
seller at the time of contracting has reason to know any particu- 
lar purpose for which the goods are required and that the buyer 
is relying on the seller’s skill or judgment to select or furnish 
suitable goods, there is . . . an implied warranty that the goods 


shall be fit for such purpose.” Uniform Commerical Code, Sec- 
tion 2-315. 


Having concluded that express and implied warranties were 
present in this case, the next question for determination is 
whether, as to any or all of the shipments, the warranties were 
breached by complainant. As to cars PFE 4919 and PFE 45085, 
each of these shipments, respectively, were rejected to complain- 
ant by Albert! at Leominster, Massachusetts, and Harrisburg, 
Pennsylvania, through the broker, Goldberg. The testimony of 
Goldberg was to the effect that, subsequent to these rejections, 
complainant agreed to the cars being resold to a Pennsylvania 
processor at $2.60 per cwt., delivered Leominster and Harris- 
burg. Complainant denies that any such agreement was made. 


Goldberg’s version of the disposition made of cars PFE 4919 
and PFE 45085 is supported by the rejection slips he sent to 


1. All six carloads of potatoes were rejected to complainant, as evidenced by complainant’s 
testimony at the oral hearing, in relevant part as follows: Question: “Incidently, there were 
six cars that went out on these contracts?” Answer: “Yes, sir.” Question: “Every one were 
rejected, were they not?” Answer: “Yes, sir.” 
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complainant on May 17, 1967, which confirm the terms of the new 
agreement. Also supporting Goldberg’s testimony is Albert’s wire 
of May 18, 1967, to the broker, confirming a phone conversation 
with Lipoma as: “UNLOADING PFE 4919 AT 2.60 PER CWT 
DELIVERED LEOMINSTER MASS FOR DELIVERY TO PA 
PROCESSOR,” and Albert’s wire to the broker, dated May 17, 
stating “AS PER MAY 17 PHONE CONVERSATION WILL 
UNLOAD LIPOMA CAR NUMBER PFE 45085 AT HARRIS- 
BURG, PA, AT $2.60 PER CWT DELIVERED.” Lipoma took no 
exception to the contents of the rejection slips. Absent any objec- 
tions by complainant, we conclude that complainant agreed to 
the new agreements for the handling of both cars; that under 
these agreements complainant received net proceeds of $300.60 
on each car, or a total of $601.20; and that there is no showing 
that there is any further sum due and owing to complainant in 
connection therewith. Accordingly, we conclude that so much of 
the complaint as is based upon these two carloads of potatoes is 
without merit and should be dismissed. 


Car PFE 9830 arrived at Chicago, Illinois, on May 4, 1967, 
according to Goldberg, who testified to receiving a call from 
Albert on May 5, 1967, rejecting the car because of a report re- 


ceived from Albert’s consignee at Chicago advising that the pota- 
toes had cooked black upon arrival. Continuing, Goldberg testi- 
fied that he phoned Lipoma of Albert’s rejection on May 5, 1967; 
that Lipoma asked for help in disposing of the car; that on May 
8, 1967, he again phoned Lipoma that Albert was unable to place 
the car elsewhere; and that on the same day he sent Lipoma a 
rejection slip which stated, in part: “Shipper diverting car else- 
where—no replacement.” This testimony of Goldberg was con- 
firmed by complainant’s Lipoma who testified to diverting the car 
to St. Paul, Minnesota, where it appears to have been abandoned 
to the carrier, from whom complainant recovered a carrier claim 
in the amount of $200. 


Since the potatoes in car PFE 9830 were rejected by Albert, 
the burden of proving, by a preponderance of the evidence, that 
the tubers would chip on arrival at destination, and that Albert’s 
rejection was therefore without reasonable cause, rests upon com- 
plainant. Complainant has introduced no evidence of this sort, 
and has therefore failed to sustain its burden of proof as to this 
issue. Accordingly, we have no basis upon which to find that 
Albert’s rejection was without reasonable cause, in violation of 
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section 2 of the act. Accordingly, that part of the complaint 
which is based upon complainant’s allegations as to this carload, 
PFE 9830, is considered to be without merit and should be dis- 
missed. 


The record as to car PFE 11151 shows that the shipment ar- 
rived at Springfield, Massachusetts, on May 8, 1967, and was re- 
jected by Albert, through Goldberg, on the grounds that the pota- 
toes contained therein did not make satisfactory chips, as war- 
ranted by complainant. Complainant’s Lipoma, testifying at the 
oral hearing, stated that the car, subsequent to Albert’s rejection, 
was abandoned to the carrier. 


All that we have said as to car PFE 9830 with respect to com- 
plainant’s burden of proof, and its subsequent failure to sustain 
that burden, applies in equal measure to car PFE 11151. Since 
complainant has failed to sustain its burden of proving an un- 
justified rejection of this shipment by Albert, we find no violation 
of section 2 by Albert in this instance, and conclude that the 
complaint as to this shipment should be dismissed. 


As to car PFE 3416, this shipment also was rejected on ar- 
rival at Springfield, Massachusetts, by Albert, through Goldberg, 
on the ground that the tubers failed to chip on arrival at Spring- 
field, in breach of warranty. According to the testimony of Gold- 
berg, the potatoes were cooking dark at Springfield and Albert’s 
President, Gerard J. Albert, thought that additional storage 
might cure this defect and result in a lighter chip. According to 
the testimony of both Gerard J. Albert and Goldberg, each ap- 
proached complainant’s Lipoma with this idea, and each testified 
that Lipoma consented to have Albert unload the potatoes, with 
protection. Lipoma, while denying that complainant made such a 
deal, could not recall talking with either Albert or Goldberg on 
the matter. 


Gerard J. Albert testified to unloading the potatoes, to placing 
them in storage on or about May 12, and to testing them frequent- 
ly between that date and June 6 for chipping. According to re- 
spondent’s testimony, the potatoes did not prove suitable for chip- 
ping and were eventually dumped on June 6, 1967. 


Having accepted the potatoes under the new agreement of May 
12, Albert assumed the burden of proving that the potatoes, after 
conditioning, would not chip and that the condition of the pota- 
toes eventually became such as to force this respondent to dump 
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the tubers. In this connection it does not appear that Albert’s 
President, who was its only witness, was ever actually present 
when these potatoes were being tested for chipping, and did not 
know of his own knowledge of any of the condition which sur- 
rounded the testing. Furthermore, respondent Albert did not 
avail itself of the opportunity to present the testimony, either in 
person or by depositions, of witnesses who did have first-hand 
knowledge of the tests which were allegedly made of the potatoes 
in car PFE 3416. Accordingly, we conclude that Albert has failed 
to sustain its burden of proving the alleged breach of warranty 
by complainant in connection with this shipment. Having accepted 
the shipment, and having failed to establish a breach of warranty 
as to it, respondent Albert owes complainant the agreed f.o.b. 
contract price therefor, or $1,375. 





After arrival of the sixth and last car, PFE 45180, at Detroit, 
Michigan, on May 12, 1967, the potatoes were rejected to com- 
plainant by Albert, through Goldberg, due to the fact. that the 
tubers were not chipping satisfactorily at that time and place. 
Also on May 12, 1967, the carrier wired Albert confirmation of a 
telephone conversation in which Albert requested car PFE 45180 
be sold for the account of whom concerned. According to Lipoma’s 
testimony, however, complainant was not informed during the 
month of May 1967 as to the final disposition of this car. 


Since Albert had admittedly rejected car PFE 45180 to com- 
plainant, then it appears that Albert’s instructions to the carrier 
could hardly be construed as a rescission of that rejection. In 
fact, it would appear that complainant, being aware of such re- 
jection, could easily have communicated with the carrier and 
ascertained the status of the car and given directions for its dis- 
position. Since it apparently did nothing during all the month of 
May 1967, it can hardly be heard to criticize respondent Albert’s 
behavior in what appears to have been an effort on the latter’s 
part to conserve the value of property represented by the perish- 
able product in the car. 


As to complainant’s claim against respondent Albert for the 
f.o.b. purchase price of the potatoes in this car, complainant 
must—as with cars PFE 9830 and PFE 11151l—establish that 
Albert’s rejection was without reasonable cause and in violation 
of section 2 of the act. This it has not done. Accordingly, we 
conclude that the complaint as to this car is without merit and 
should be dismissed. 





desi atl.“ 
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In passing, we advert to Albert’s counterclaim of a 50-cent per 
bag loss of profit. It is unnecessary to cite here our numerous de- 
cisions in which we have repeatedly held that recovery of special 
damages based upon loss of profit of a resale requires proof that 
the seller entered into a contract with knowledge of the terms of 
the contract of resale, and with knowledge that a replacement 
purchase to fulfill the resale contract could not be made in the 
event of a breach. Gerard J. Albert testified that he never inform- 
ed complainant’s Lipoma he had contracts calling for the sale 
of these potatoes at prices of fifty cents above the contract price 
with complainant. That Albert may have abandoned this counter- 
claim is indicated by the fact that no reference thereto is made 
in the brief filed by Albert, the conclusion therein being limited 
and directed to dismissal of the complaint only. In any event, we 
conclude that this portion of Albert’s counterclaim should be dis- 
missed. 


Albert in its counterclaim also requests reparation, consisting 
of freight, demurrage and handling, in connection with car PFE 
3416. Since we have already disposed of the matters arising in 
connection with this shipment, this portion of respondent’s 
counterclaim has neither relevance nor merit and should be dis- 
missed. 


We come now to the claims asserted against one another by 
complainant and Robinson. The counterclaim of Robinson is for 
brokerage fees on the sale of 40 cars, totaling $2,000, claimed due 
under the three transactions here involved, at the rate of ten 
cents per bag or $50 per car. 


In effect, it appears to be complainant’s position that Goldberg 
was remiss in the performance of his duties as a broker in that he 
failed to protect complainant’s interests in a reasonable and 
competent manner, and in general failed to discharge the duties 
of a broker in good faith. In the complaint it is alleged that Rob- 
inson would take the responsibility of either accepting or reject- 
ing the loads. This appears to be the only claim asserted against 
the respondent and its illusory nature is at once apparent from 
complainant’s failure to offer any evidence in support thereof. 


Attached to the formal complaint as Exhibit Nos. 1, 2 and 6, 
are copies of the Broker’s Standard Memorandums of Sale issued 
by Goldberg. These memorandums, which were offered in evidence 
by complainant, set forth the material terms of the contracts, none 
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of which complainant disputes. Copies of each memorandum were 
received by complainant and Albert, and there is no evidence of 


record that either party objected to any of the provisions con- 
tained therein. 


Seemingly, complainant is asking that we hold the broker re- 
sponsible for Albert’s refusal or rejection of the shipments and 
thus accountable to complainant for the purchase prices thereof. 
This we cannot do. While an agent must exercise ordinary care, 
skill, and diligence in the performance of his duties, he is not an 
insurer of the success of the undertaking. See section 46.28 (c) 
of the regulations, 7 CFR 46.28(c).? It has long been held that 
where a broker, acting within his authority, has negotiated the 
purchase and sale of a commodity on behalf of another, he is 
entitled to brokerage notwithstanding the subsequent rejection 
of the commodity, provided there is no express agreement to the 
contrary. The same principle applies where there is a subsequent 
breach of the contract on the part of either party. Pope & Mooers 
v. H. M. Hurley, 18 A.D. 868. 


Lipoma testified for complainant that he did not know whether 
Goldberg was acting as complainant’s agent and broker in these 
transactions. According to Goldberg, the Boston office of C. H. 
Robinson & Company is in the business of acting as broker for 
sellers and, in such capacity, did in fact represent complainant on 
other occasions. That complainant was on notice that Goldberg 
was acting as its selling broker is clearly evidenced by the three 
memorandums of sale, each of which was executed by Goldberg 
as “Broker for the Seller.” It also appears that complainant issued 
corrected invoices on cars PFE 9830 and 11151, and two cars 
not in dispute, PFE 8663 and 11401, to show Robinson as the 
broker, with each containing the following statement: “Broker 
to Invoice, collect, and remit for shipper’s account.” We are satis- 
fied that in negotiating the three contracts between the parties, 
Robinson acted as selling broker for complainant, and it is so 
concluded. 


As the party charging Robinson with dereliction in the per- 
formance of a broker’s duties, the burden is on Lipoma to estab- 
lish these charges by a preponderance of the evidence. Based on 


2. The relevant portion of this regulation provides that “In the absence of a specific agree- 
ment, a broker is not responsible for payment to the seller by the buyer. Agreement to collect 
from the buyer and remit to the seller is not a guarantee by the broker that the buyer will 
pay for the produce purchased, unless there is a specific agreement by the broker that he will 
pay if the buyer does not pay...” 
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the record before us, we find that Lipoma has failed to sustain 
this burden. Not only has complainant offered no evidence of 
specific wrongdoing by the broker, but the record overall indicates 
that Goldberg discharged his obligations and exerted more effort 
in complainant’s behalf than may have been required in the cir- 
cumstances of this case. We conclude that complainant’s failure 
to pay respondent Robinson promptly the agreed brokerage total- 
ing $2,000 under the three contracts was and is in violation of 
section 2 of the act. Robinson should be awarded reparation in 
that amount, less the brokerage of $100 deducted by Robinson 
from the remittances on cars PFE 4919 and PFE 45085, or a 
total of $1,900, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Gerard 
J. Albert, Inc. shall pay to complainant, as reparation, $1,375, 
and complainant shall pay to respondent Robinson, as reparation, 
$1,900, both with interest thereon at the rate of 6 percent per 
annum from June 1, 1967, until paid. 


The complaint with respect to respondent Robinson is dis- 
missed. 


The counterclaim of respondent Gerard J. Albert, Inc. is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 13,111) 


B. G. ANDERSON COMPANY, INC. v. MOUNTAIN PRODUCE Co. PACA 
Docket No. 2-1891. Decided April 28, 1970. 


Acceptance—Liability 


Where respondent failed to sustain its burden of proving a breach of contract 
by complainant and resulting damages therefrom, respondent is liable 
to complainant for the full purchase price of the melons, less the amount 
already paid to complainant by respondent thereon. 


Huebsch and Aulls, Eustis, Fla., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on August 6, 1969, seeking 
reparation of $750.50, which is alleged to be the amount due in 
connection with a truckload of watermelons sold to respondent in 
July 1968. 


Copies of the report of investigation prepared by the Depart- 
ment were served upon both parties. A copy of the formal com- 
plaint was also served upon respondent who filed an answer deny- 
ing any liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure was followed 
pursuant to section 47.20 of the rules of practice (7 CFR 47.20). 
Under this procedure, the verified complaint is automatically in 
evidence in this proceeding, as is the Department’s report of in- 
vestigation. In addition, respondent filed an answering statement 
and a brief. 


FINDINGS OF FACT 


1. Complainant, B. G. Anderson Company, Inc., is a corporation 
whose address is P. O. Box 1810, Eustis, Florida. 


2. Respondent is an individual, Alex Levinson, doing business 
as Mountain Produce Co., whose address is 7 Pleasant Street, 
Monticello, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On or about July 13, 1968, in the course of interstate com- 
merce, complainant orally contracted to sell to respondent 1,200 
Jubilee watermelons, U.S. No. 1, approximately 33 pound average, 
weighing 39,400 pounds, which had been shipped by truck from 
Allendale, South Carolina, on July 11. The agreed price was $3.25 
per hundredweight, or a total of $1,280.50, delivered Monticello, 
New York. It was agreed that the truck would arrive at Monticello 
the night of July 13 or the morning of the next day. 


4. The contract between the parties was negotiated by a broker, 
J. F. MacNulty, Inc., Albany, New York. The broker prepared 
and sent to the parties a standard memorandum of sale dated 
July 18, which correctly set forth the agreed terms of the contract. 


Eh 
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On July 13 complainant confirmed the sale to the broker by tele- 
gram and also sent an invoice to respondent. 


5. The truck arrived at Monticello on Sunday, July 14. On July 
15 respondent unloaded 200 melons and on July 16 unloaded 500 
more. Respondent refused to unload the remaining melons and 
so advised the truck driver and the broker. On July 16, complain- 
ant sent respondent the following telegram: 


“DRIVER ON LOAD MELONS TRAILER 12-207 VA 
CALLED BY PHONE STATED YOU UNLOADED PART 
OF LOAD AND REFUSED TO UNLOAD BALANCE. WE 
ARE SELLING BALANCE FOR YOUR ACCOUNT AND 
WILL EXPECT FULL PAYMENT FOR THE LOAD.” 


Respondent replied by telegram on July 17 as follows: 


“THESE MELONS WE REFUSED WERE PRACTICALLY 
ALL SPECKED. OUT OF THE 700 WE UNLOADED WE 
WILL LOSE MAYBE 200-300. BEING THAT WE UN- 
LOADED THEM WE WILL PAY YOU FOR THEM AND 
THAT WILL BE OUR LOSS. YOU DO NOT EXPECT US 
TO USE ROTTEN WATERMELONS.” 


6. On July 16, complainant instructed the truck driver to take 
the remaining melons to the broker in Albany for disposition. The 
truck arrived at Albany the next morning and the broker sold 300 
melons for 10 cents each and dumped the others. The $30 realized 
was paid to complainant. 


7. On August 12, 1968, respondent sent complainant a check 
for $500. No further amount has been paid by respondent to 
complainant in connection with the transaction. 


8. An informal complaint was filed December 5, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent did not dispute the terms of sale alleged by com- 
plainant in the formal complaint. These terms are set forth in 
Finding of Fact 3. Respondent admittedly unloaded a substantial 
number of the melons. This constituted an acceptance of the en- 
tire load rendering respondent liable for the total purchase price, 
subject to his right to claim damages for any breach of contract 
on the part of complainant. The burden of proving by a prepon- 
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derance of the evidence both the breach and the damages rests 
upon respondent. 


Respondent states that the truck arrived on July 15; that his 
employees started unloading on July 16 and found the melons 
were spotted; and that he called the broker and said he could not 
use the melons because they were diseased but he would pay for 
the 500 unloaded. On August 12, 1968, respondent sent complain- 
ant the following letter: 


“Enclosed please find check for $500.00 in order to settle this 
up. We are taking a loss of over $200.00 as we took 310 
watermelons to the dump. Those we sold we had to make 
good as they did not stand up one minute.” 


Mr. Thomas J. Anderson of complainant states, in effect, that 
respondent called on July 14 and said he was unable to unload the 
melons until the following morning. Mr. W. E. Huba, of J. F. 
MacNulty, Inc., states that on July 15, at 2:50 p.m., Mr. B. G. 
Anderson, Sr., reported respondent had unloaded 200 melons that 
day and said he would not take anymore until the next day. Huba 
further stated that at 3 p.m. July 15 he called respondent about 
the delay in unloading and respondent said due to the lack of help 
he would continue unloading the next day; and that the following 
afternoon respondent called saying he had unloaded 700 melons 
and did not want anymore because “Too rough, not a good melon 
left on truck.” According to Huba, the melons not unloaded by 
respondent arrived at Albany on July 17, and 300 were sold at 10 
cents each and the others were dumped. 


At the outset the evidence is in conflict in the following respects: 
the date the load arrived at Monticello, the number of melons un- 
loaded by respondent and the date or dates of unloading. The 
statement of respondent that he unloaded 500 melons is inconsist- 
ent with his telegram of July stating that he unloaded 700 (Find- 
ing of Fact 6). The preponderance of the evidence establishes 
that the load arrived July 14 and that respondent unloaded 200 
melons on July 15 and 500 on July 16. 


Since the contract was for U.S. No. 1 watermelons on a de- 
livered basis, the melons were required to meet the requirements 
of that grade on arrival at Monticello. The U.S. Standards for 
watermelons (7 CFR 51.1970) allows for the U.S. No. 1 grade a 
total tolerance of 10 percent, by count, for defects of which not 
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more than 5 percent may be badly misshapen or seriously dam- 
aged, including not more than 1 percent for decay. 


As pointed out by complainant, respondent did not submit any 
evidence to corroborate his statements concerning the condition 
of the melons unloaded or those left on the truck. Furthermore, 
respondent did not state the number, size or nature of the spots 
or specks complained of. Respondent contends that his position 
is supported by the broker’s statement that he was only able to 
realize 10 cents each for the 300 melons sold at Albany and the 
other melons left in the truck were dumped. This fact alone is 
not sufficient to establish that the watermelons were not U.S. 
No. 1 on arrival. 


On the basis of the evidence before us, it is concluded that 
respondent has failed to sustain the burden of proving that there 
was a breach of contract on the part of complainant. Accordingly, 
the failure of respondent to pay to complainant the balance of 
the purchase price, $750.50, is in violation of section 2 of the act. 
Reparation should be awarded to complainant in that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $750.50, with interest thereon 
at the rate of 6 percent per annum from August 1, 1968, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 13,112) 


JEYCO PRODUCE Co. v. MICKELIAN SALES Co., INC. PACA Docket 
No. 2-1408. Decided April 30, 1970. 


Dismissal of complaint on motion of complainant— 
Dismissal of counterclaim for lack of jurisdiction 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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complainant, in substance, has requested that the complaint here- 
in be dismissed. Accordingly, the complaint should be and hereby 
is dismissed. 


Respondent has included a counterclaim in its answer to the 
formal complaint filed in this case. This counterclaim, however, 
is identical to counterclaims filed in certain other cases with the 
Secretary, which counterclaims were dismissed for lack of juris- 
diction. See Winter-Mex Produce Co. v. Mickelian Sales Co., Inc., 
PACA Docket No. 2-1407; Burnand & Co., Inc. v. Mickelian Sales 
Co., Inc., PACA Docket No. 2-1409; Marmax Produce Distribu- 
tors v. Mickelian Sales Co., Inc., PACA Docket No. 2-1410. Under 
the circumstances, the counterclaim in this case is hereby dis- 
missed for lack of jurisdiction. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF PARTIES 
(No. 13,113) 
DEL MAR PACKING Co. v. UNITED STATES PRODUCE DIST., INC. 


PACA Docket No. 2-1575. Order of dismissal issued April 
14, 1970. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 13,114) 


G & S PRODUCE COMPANY, INC. v. BILL MARTINO PRoDUCE. PACA 
Docket No. 2-1620. Order issued April 1, 1970. 


(No. 18,115) 


VALLEY FARM COMPANY NO. 2 v. J. T. JAEGGLI & SON. PACA 
Docket No. 2-1385. Order issued April 21, 1970. 
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(No. 13,116) 


TRI PRODUCE Co. v. D. BRICKMAN. PACA Docket No. 2-1424. 
Order issued April 21, 1970. 


(No. 18,117) 


PHILLIPS BROKERAGE COMPANY v. GLACIER PACKING COMPANY, 
Inc. PACA Docket No. 2-1467. Order issued April 28, 1970. 


(No. 13,118) 


VAHLSING CHRISTINA CORPORATION v. FRADEN’S PRODUCE, INC. 
PACA Docket No. 2-1632. Order issued April 28, 1970. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 13,119) 


TRICAR SALES, INC. v. MUSHROOM DISTRIBUTORS. PACA Docket 


No. 2-1617. Reparation of $8,561.25 with 6 percent interest 
from July 1, 1969, awarded complainant against respondent 
in order issued April 3, 1970. 


(No. 13,120) 


SHEARER ORCHARDS, INC. v. KOPP FRUIT COMPANY, INC. PACA 
Docket No. 2-1499. Reparation of $9,789.13 with 6 percent 
interest from June 1, 1969, awarded complainant against re- 


spondent in order issued April 14, 1970. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 13,121) 


DEN SHIOSHITA v. BILL MARTINO PRODUCE. PACA Docket No. 2- 
1621. Reparation of $1,784.20 with 6 percent interest from 


November 1, 1969, awarded complainant against respondent 
in order issued April 1, 1970. 
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(No. 13,122) 


UNITED MARKETING EXCHANGE v. BILL MARTINO PRODUCE. PACA 
Docket No. 2-1619. Reparation of $2,429 with 6 percent in- 
terest from August 1, 1969, awarded complainant against 
respondent in order issued April 1, 1970. 


(No. 13,123) 


A. HENRIKSEN, INC. v. JAMES STAFOS. PACA Docket No. 2-1630. 
Reparation of $1,200 with 6 percent interest from April 1, 
1969, awarded complainant against respondent in order is- 
sued April 13, 1970. 


(No. 18,124) 


WASHINGTON RHUBARB GROWERS ASSOCIATION v. PURITAN PIE 
Co. PACA Docket No. 2-1624. Reparation of $4,166.25 with 
6 percent interest from June 1, 1969, awarded complainant 
against respondent in order issued April 13, 1970. 


(No. 18,125) 


AL HARRISON COMPANY, DISTRIBUTORS v. GROWERS PRODUCE. 
PACA Docket No. 2-1641. Reparation of $806.40 with 6 per- 
cent interest from June 1, 1969, awarded complainant against 
respondent in order issued April 20, 1970. 


(No. 13,126) 


E. J. HARRISON & SON, INC. v. HENRY NOHA, JR. PACA Docket 
No. 2-1633. Reparation of $3,320 with 6 percent interest 
from September 1, 1969, awarded complainant against re- 
spondent in order issued April 20, 1970. 


(No. 18,127) 


HoLMES & SNEAD v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1639. Reparation of $414.40 with 6 percent interest from 
November 1, 1969, awarded complainant against respondent 
in order issued April 20, 1970. 
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(No. 13,128) 


ANDREW J. NICHOLES v. LEO WEGNER COMPANY. PACA Docket 
No. 2-1640. Reparation of $1,380 with 6 percent interest 
from May 1, 1969, awarded complainant against respondent 
in order issued April 20, 1970. 


(No. 13,129) 


SALISCH PRODUCE COMPANY, INC. v. ROCKY FORD DISTRIBUTING 
Co. PACA Docket No. 2-1644. Reparation of $1,284.30 with 
6 percent interest from July 1, 1969, awarded complainant 
against respondent in order issued April 20, 1970. 


(No. 13,130) 


SPADA DISTRIBUTING Co. INC. v. JEROME BROKERAGE & DISTRIB- 
UTING Co. PACA Docket No. 2-1631. Reparation of $1,448.40 
with 6 percent interest from June 1, 1969, awarded complain- 
ant against respondent in order issued April 20, 1970. 


(No. 13,131) 


J. H. HENRY PRODUCE Co. INC. v. BILL MARTINO PRoDUCE. PACA 
Docket No. 2-1636. Reparation of $4,335.32 with 6 percent 
interest from December 1, 1969, awarded complainant against 
respondent in order issued April 21, 1970. 


(No. 13,132) 


RONALD E. JONES v. BILL MARTINO PRODUCE. PACA Docket No. 
2-1638. Reparation of $1,885 with 6 percent interest from 
December 1, 1969, awarded complainant against respondent 
in order issued April 21, 1970. 


(No. 13,133) 


TAR HEEL BANANA Co., INC. v. JOHNIE STANLEY BANANA CO., 
Inc. PACA Docket No. 2-1634. Reparation of $6,911 with 6 
percent interest from December 1, 1969, awarded complain- 
ant against respondent in order issued April 21, 1970. 
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(No. 13,134) 


THERON HOOKER COMPANY v. R. B. BOWLING. PACA Docket No. 
2-1635. Reparation of $26,067.45 with 6 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued April 21, 1970. 


(No. 18,135) 


WILEMAN Bros. & ELLIOTT, INC. v. BILL MARTINO PRODUCE. 
PACA Docket No. 2-1637. Reparation of $7,313.60 with 6 
percent interest from February 1, 1970, awarded complain- 
ant against respondent in order issued April 21, 1970. 


(No. 13,136) 


BRUCE CHURCH, INC. v. L.L.L. PRODUCE COMPANY, INCORPORATED. 
PACA Docket No. 2-1651. Reparation of $2,172 with 6 per- 
cent interest from August 1, 1969, awarded complainant 
against respondent in order issued April 23, 1970. 


(No. 18,137) 


DEL MAR PACKING COMPANY v. L.L.L. PRODUCE COMPANY, IN- 
CORPORATED. PACA Docket No. 2-1649. Reparation of 
$802.50 with 6 percent interest from September 1, 1969, 
awarded complainant against respondent in order issued 
April 23, 1970. 


(No. 13,138) 


HARTLAND POTATO Co., LTD. v. ACF PRODUCE, INC. PACA Docket 
No. 2-1647. Reparation of $1,425 with 6 percent interest 
from April 1, 1969, awarded complainant against respondent 
in order issued April 23, 1970. 


(No. 13,139) 


HEREFORD GROWERS & SHIPPERS, INC. v. L.L.L. PRODUCE COM- 
PANY, INCORPORATED. PACA Docket No. 2-1650. Reparation 
of $2,155.25 with 6 percent interest from September 1, 1969, 
awarded complainant against respondent in order issued 
April 23, 1970. 
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(No. 13,140) 


UNITED PRODUCE AND PRODUCTS COMPANY, INC. v. DEE PANNELL 
PRODUCE. PACA Docket No. 2-1648. Reparation of $2,160.80 
with 6 percent interest from May 1, 1969, awarded complain- 
ant against respondent in order issued April 23, 1970. 


(No. 13,141) 


GURDA FARMS, INC. v. HARRY E. STARR. PACA Docket No. 2-1653. 
Reparation of $30,935.91 with 6 percent interest from No- 
vember 1, 1969, awarded complainant against respondent in 
order issued April 24, 1970. 
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